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Dear Mr. Williams: 

This is my decision on the appeal (#14-03-00-0146-A215) you filed regarding the Final 
Environmental Impact Statement (FEIS) and Record of Decision (ROD) signed by Forest 
Supervisor Kelly Russell, for Travel Management on the Gila National Forest. 
 
My review of your appeal was conducted pursuant to, and in accordance with, 36 CFR 215.18. 
My review focused on the project documentation and the issues raised in your appeal. I 
specifically incorporate in this decision the project record, the references and citations in the 
project record transmittal documentation, as well as the Appeal Reviewing Officer (ARO) 
analysis and documentation.  
 
After considering your issues and the project documentation, the ARO recommends the Forest 
Supervisor’s decision be affirmed with instructions. A copy of the recommendation and the 
technical review of your appeal contentions are enclosed. 
 
Based upon a review of the project documentation provided, I find the issues were adequately 
considered. I agree with the ARO analysis and conclusions in regard to your appeal issues. I find 
the Forest Supervisor made a reasoned decision and has complied with all laws, regulations, and 
policy. After careful consideration of the above factors, I affirm the Forest Supervisor’s decision 
to implement Travel Management on the Gila National Forest with the following instructions: 
 

• In light of the July 08, 2014, Federal Register notice (Vol. 79, No. 130, pp. 38678-
38746) listing the narrow-headed gartersnake and northern Mexico gartersnake as 
threatened, the Forest must initiate consultation on these species with the U.S. Fish 
and Wildlife Service to satisfy requirements of ESA. 

 
• Analyze the effects of the Forest Plan amendment to Management Area 7D, the Silver 

City Watershed. The Forest Plan amendment for MA 7D may not be implemented 
until the environmental effects are disclosed through a proper NEPA analysis. 

 
• Row 3 of Table 16 is incorrectly labeled. Through an erratum, correctly label Row 3 

in Table 16 to read “Annual Maintenance” instead of “Deferred Maintenance.” This 
does not change the results of the analysis. 
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• Through an erratum, correct the listing status for spikedace and loach minnow from 
“threatened” to “endangered.” The Forest complied with ESA Section 7(a)(2) 
consultation requirements for spikedace, loach minnow, and their designated critical 
habitat so no further action is required. 

 
This decision constitutes the final administrative determination of the Department of Agriculture 
[36 CFR 215.18(c)]. A copy of this letter will be posted on the National Appeals Web Page at 
http://www.fs.fed.us/appeals. 

Sincerely, 
 
 
 
/s/ Gilbert Zepeda 
GILBERT ZEPEDA 
Appeal Deciding Officer, Deputy Regional Forester 
 
Enclosures (2) 
 
cc:  Kelly M Russell    

http://www.fs.fed.us/appeals


 
 

 

United States 
Department of 

Agriculture 
Forest 
Service 

Tonto National Forest 
 

2324 E. McDowell Rd. 
Phoenix, AZ  85006 

Phone:  602.225.5200 
Fax:      602.225.5295 
V/TTY: 602.225.5395 

 

  America’s Working Forests – Caring Every Day in Every Way Printed on Recycled Paper     
 

File Code: 1570/2350 Date: September 4, 2014 
Route To:   

  
Subject: Appeal Recommendation, Gila Travel Management    

  
To: Deputy Regional Forester, Gilbert Zepeda    

  
  

This is my recommendation on the disposition of the appeals filed regarding the Final 
Environmental Impact Statement (FEIS) and Record of Decision (ROD) for Travel Management 
on the Gila National Forest.  
 
BACKGROUND 
 
Implementation of the Selected Alternative (Alternative G) makes the following changes to the 
Forest’s current motorized travel system: 
 

• Leaves open 3,334 miles of National Forest System roads for motor vehicle use. 
• Increases all-terrain vehicle (ATV) trail opportunities from 16 to 179 miles. 
• Maintains one 3-acre area for motorcycle and ATV use. 
• Provides approximately 1,316 miles of motorized dispersed camping corridors of 300 feet 

and 36 areas. 
• Allows motorized big game retrieval in the same 1,316 miles of motorized dispersed 

camping corridors. 
 
Forest Supervisor Kelly Russell signed the ROD on September 26, 2013; however, the legal 
notice of her decision was not published until June 11, 2014. Because the ROD was signed 
within 6 months of the March 27, 2013 effective date of the 36 CFR 218 objection regulations, 
the decision is subject to administrative review under the 36 CFR 215 appeal regulations. 
Twenty two appeals were filed as follows: 
 

Appeal #14-03-00-xxxx-
A215 

Appellant Remarks 

0126 Tom Burris Dismissed – Appellant did 
not comment on DEIS 

0127 Bill and Bonni Jo Rogers  

0128 B. Keith Rogers  

0129 Faith Capps  

0131 James Baruch  
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Appeal #14-03-00-xxxx-
A215 

Appellant Remarks 

0132 Donlee Martin Dismissed – Appellant did 
not comment on DEIS 

0133 Mark Werkmeister, New 
Mexico Off Highway 
Vehicle Alliance 
(NMOHVA) 

 

0135 W.D. Grubb  

0136 Larry McLaud  

0138 Joanne Spivack/Jo Anne 
Blount, NMOHVA 

 

0139 Hidalgo County  

0140 Catron County  

0141 Grant County  

0142 William Faust Dismissed – Appellant did 
not comment on DEIS 

0143 Coalition of Arizona/New 
Mexico Counties 

 

0144 Jo Anne and Larry Blount, 
Van Allred 

 

0145 Bill Carlis  

0146 Robert Williams, Keep Our 
Forest Open 

 

0147 Upper Gila Watershed 
Alliance, New Mexico 
Wilderness Alliance, Rio 
Grande Chapter of the 
Sierra Club, and WildEarth 
Guardians 

 

0148 Joanne Spivack Dismissed – Appellant did 
not comment on DEIS on 
her own behalf 

0149 Center for Biological 
Diversity 

 

0150 Joseph Faust Dismissed – Appellant 
withdrew appeal 

 
 
Pursuant to 36 CFR 215.17, attempts were made to seek informal resolution of the appeals. The 
record indicates that informal resolution was reached on the appeal filed by Joseph Faust who 
withdrew his appeal. Four appeals, filed by Tom Burris, Donlee Martin, William Faust, and 
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Joanne Spivack, were dismissed because the appellants failed to provide comments during the 
60-day comment period. Informal resolution was not reached on the remaining appeals.   
 
Review and Findings 
 
As provided for under 36 CFR 215.19(c), I am consolidating the remaining appeals into one 
recommendation. My review was conducted in accordance with 36 CFR 215.19 to ensure that 
the analysis and decision are in compliance with applicable laws, regulations, policies, and 
orders. The appeal records, including the appellant’s issues and requests for relief have been 
thoroughly reviewed. Although I may not have listed each specific issue, I have considered all 
the issues raised in the appeals and believe they are adequately addressed in the attached 
technical review and findings documents. Having reviewed the FEIS, ROD, and the project 
record file, as required by 36 CFR 215.19(b), I conclude the following: 
 

1) The decision clearly describes the actions to be taken in sufficient detail that the reader 
can easily understand what will occur as a result of the decision. 

 
2) The selected alternative should accomplish the purpose and need established. The 

purpose and need stated in the EIS reflect consistency with direction in the Forest Plan 
for the Gila National Forest.  

 
3) The decision is consistent with policy, direction, and supporting evidence. The record 

contains documentation regarding resource conditions and the Responsible Official’s 
decision documents are based on the record and reflect a reasonable conclusion.  

 
4) The record reflects that the Responsible Official provided ample opportunity for public 

participation during the analysis and decision making process. The Responsible Official’s 
efforts enabled interested publics the opportunity to comment and be involved in the site-
specific proposal.  

 
After considering the claims made by the appellant and reviewing the record, I found that the 
Responsible Official conducted a proper and public NEPA process that resulted in a decision that 
is consistent with the Gila National Forest Plan.  
 
Recommendation 

 
I recommend that the Responsible Official’s decisions relating to these appeals be affirmed with 
instructions. I recommend the following instructions: 
 

• In light of the July 08, 2014, Federal Register notice (Vol. 79, No. 130, pp. 38678-38746) 
listing the narrow-headed gartersnake and northern Mexico gartersnake as threatened, the 
Forest should initiate consultation with the U.S. Fish and Wildlife Service to satisfy 
requirements of ESA. 
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• Analyze the effects of the Forest Plan amendment to Management Area 7D, the Silver 
City Watershed. The Forest Plan amendment for MA 7D should not be implemented until 
the environmental effects are disclosed through a proper NEPA analysis. 
 

• Review of the deferred maintenance data presented in the FEIS identified inconsistences 
between Tables 16 and 23 that may cause confusion. Row 3 of Table 16 is incorrectly 
labeled and should be corrected through an erratum. Correctly relabeling Row 3 in Table 
16 to read “Annual Maintenance” instead of “Deferred Maintenance” does not change the 
results of the analysis. 
 

• The Forest complied with ESA Section 7(a)(2) consultation requirements for spikedace, 
loach minnow, and their designated critical habitat; however, the listing status for 
spikedace and loach minnow should be corrected from “threatened” to “endangered” 
through an erratum. 

 

 
 
 

 

/s/ Neil J. Bosworth   
NEIL J. BOSWORTH   
Forest Supervisor   
 
 
cc:  Margaret Van Gilder    
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Review and Findings 
 

Robert Williams – Keep Our Forest Open 
 

Appeal #14-13-00-0146-A215 
 

Gila Travel Management 
 
 
ISSUE 1: The Record of Decision violates the Federal Land Policy and Management Act 
(FLPMA). 
 
Contention 1a: The appellant contends the United States errantly cites FLPMA as extinguishing 
Revised Statue (RS) 2477 rights. He argues that nothing in law allows the agency to usurp 
control over rights-of-ways existing prior to October 21, 1976 or to change the definition of a 
road which had existed prior to 1976 [Appeal, p. 2]. 
 
Response: The Secretary has exercised this authority by adopting final travel management 
regulations at 36 CFR 212 and 261. Those regulations, not FLPMA, direct local agency 
responsible officials (forest supervisors and district rangers) to designate roads, trails, and areas 
for motor vehicle use, and (once those designations have been identified on a motor vehicle use 
map) prohibit motor vehicle use inconsistent with those designations [PR 2528, p. 601].   
 
The purpose of the project is to comply with the final Travel Management Rule (TMR) [PR 
2527, p. 4]. The TMR applies to National Forest System roads, which are defined as forest 
roads other than roads which have been authorized by a legally documented right-of-way held 
by a State, county, or other public road authority [36 CFR 212.1]. Such roads with documented 
rights-of-ways held by States, counties, or other public road authorities are exempt from the 
TMR. The exemption for legally documented rights-of-way held by State, county, or other 
local public road authorities covers rights-of way under RS 2477 that have been adjudicated 
through the Federal court system or otherwise formally established [PR 0029, p. 68276]. 
 
In implementing the travel management regulations, the Forest defined and interpreted the 
definition of a road in accordance with the definition in the rule and in Forest Service Manual 
(FSM) 7705 [PR 2527, p. 465] without changing road definitions or overriding control of 
rights-of-way claims made under other authorities.  
 
Concerns regarding motorized designations, closures, or changes to roads that could become 
public roads under RS 2477 were raised and addressed during the DEIS comment and response 
period [PR 2528, pp. 663-664]. The Forest Service has not been delegated the adjudicative 
authority to determine valid RS 2477 rights [PR 0029, p. 68276]. The authority to determine 
valid RS 2477 rights is retained by a court of competent jurisdiction and there are five required 
elements for establishing a public road under RS 2477. While counties have declared RS 2477 
rights, final determination has not been determined by a competent court. Until valid RS 2477 
are validated by a court, the Forest should administer and manage the use and operation of such 
roads according to agency policy and guidance [PR 2528, pp. 663-663]. 
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The purpose of this project is to comply with the TMR [PR 2527, p. 4] by designating motor 
vehicle use in accordance with 26 CFR 212.50. Decisions regarding motorized designation on 
roads where counties have declared RS 2477 rights do not validate or invalidate future RS 
2477 claims. Such claims will be evaluated by a court using the five required elements under 
RS 2477 [PR 2528, pp. 663-664].  
 
Current Forest Service policy for processing RS 2477 assertions has been outlined and 
provided to Catron, Grant, Hidalgo, and Sierra counties [PR 1127, PR 1157, PR 1158, PR 
1159, PR 1160]. When RS 2477 claims are officially validated, the TMR allows for motorized 
designations to be revised as needed [36 CFR 212.54]. 
 
Finding: The motorized designations and decisions made with this project do not extinguish RS 
2477 rights. Only a court of competent jurisdiction can conclusively make such a determination. 
Once RS 2477 claims are validated by a competent court, motorized designations will be revised 
accordingly. 
 
ISSUE 2: Jurisdiction 
 
Contention 2a: The appellant contends that according the Inventory Report on Jurisdictional 
Status of Federal Areas within the States (June 1962), no lands in Sierra, Grant, Catron, or 
Hidalgo Counties have been ceded over to the Forest Service. He concludes that the Sovereign 
State of New Mexico and the Government of these counties have jurisdiction and own the 
forested land in these Counties [Appeal, p. 2]. 
 
Response: The appellant is misinterpreting the Inventory Report on Jurisdictional Status of 
Federal Areas with the States (GSA, June 1962). The Federal government does in fact have 
jurisdiction over the Gila NF. As such, Section 3 of the Constitution provides: The Congress 
shall have Power to dispose of and make all needful Rules and Regulations respecting the 
Territory or other Property belonging to the United States; and nothing in this Constitution shall 
be so construed as to Prejudice any Claims of the United States, or any particular state. Congress 
has exercised this power in relation to national forests by, among other things, providing for the 
establishment of forest reserves, providing for their management, and establishing the Forest 
Service. The Forest Service Organic Act of 1897 authorizes the Secretary (the Transfer Act of 
1905 made this the Secretary of Agriculture) to establish regulations for the use and protection of 
the national forests.  
 
Finding: The appellant is misinterpreting the Inventory Report on Jurisdictional Status of 
Federal Areas with the States. The Federal government does in fact have jurisdiction over the 
Gila NF. 
 
ISSUE 3: The ROD violates the National Environmental Policy Act (NEPA) 
 
Contention 3a: The appellant contends the decision does not consider the negative economic 
impacts to the communities bordering the forest [Appeal, p. 2]. 
 



3 
 

Response: In accordance with NEPA, the agency established policy and principles for 
conducting economic and social evaluation of programs, resource plans, and projects. Social and 
economic evaluation provides responsible officials with information sufficient to support 
planning and management decisions (FSM 1970.2). Social and economic evaluations are 
conducted by or in concurrence with subject matter experts, and utilize generally accepted 
methods, practices and data relevant to the planning process and decision (FSM 1970.3). It is the 
Forest Service’s policy that the responsible line officer determines the scope, appropriate level, 
and complexity of economic and social evaluations to meet overall objectives and policy. The 
cost and availability of social and economic data may be considered when determining scope 
(FSM 1970.6). FSM 1971 also states that ‘when costs and benefits cannot be expressed 
monetarily but are important to management decisions, use other appropriate quantitative and 
qualitative indicators of value in addition to financial data for economic efficiency evaluation.’  
 
The agency’s social and economic analysis estimated the economic impacts of recreation 
employment and income across alternatives [PR 2521, pp. 20-21]. The relative differences 
between alternatives can be examined in the context of potential tradeoffs in jobs and income for 
communities within the analysis area. The ROD compared and discussed those differences in 
selecting the preferred alternative: ‘compared to the current situation, alternatives D and E 
present the greatest potential for a reduction in jobs and incomes related to motorized activities. 
Alternatives F and G display less of a reduction.’ [PR 2526, p. 9]  
 
In compliance with FSM 1971, other social and economic effects (both positive and negative) 
were described qualitatively, such as effects on fuelwood gathering, access for elderly and 
disabled, and non-market effects [PR 2521, p. 21].  
 
Finding: The agency adequately analyzed and considered the economic effects of the decision 
using best available scientific information consistent with NEPA and agency policy. 
 
Contention 3b: The appellant contends that crowding everyone into a few designated sites 
defeats the purpose of solitude and will require law enforcement to police the overcrowded 
campsites [Appeal, p. 3]. 
 
Response: The decision does not crowd visitors into a few designated sites. Alternative G allows 
hunters and campers to drive up to 300 feet from either side of 1,316 miles of forest and county 
roads for motorized dispersed camping and/or for motorized big game retrieval. The recreation 
analysis in the FEIS states that most motorized campers would be accommodated by Alternative 
G, but designating motorized dispersed camping corridors may have the potential to affect 
motorized dispersed camping experiences and opportunities for some campers by limiting 
choice, and may have the potential to concentrate use (emphasis added) [PR 2527, p. 100]. It is 
not known for sure that these changes will result in crowding, but it is a possibility. Additionally, 
camping opportunities itself are not limited to the designated motorized dispersed camping 
corridors. Visitors can still park their car up to one vehicle length from the side of any road that 
is open to motor vehicle use, and walk as far as they want to set up camp [PR 2528, pp. 631-
632].  
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In terms of enforcement, Forest experience shows that compliance with new rules and 
regulations increases over time [PR 2528, p. 634]. The motor vehicle use map (MVUM) is the 
source for determining what routes are open for vehicle use. It is the public’s responsibility to 
obtain the map (and which will be reissued annually) and stay on the designated routes. The 
forest will continue to work with partners such as state police, sheriff departments, New Mexico 
Game and Fish, and others to assist in enforcement. Outreach and education will also be used to 
help implement change [PR 2527, p. 9]. 
 
Finding: The decision does not crowd visitors into a few designated sites. Visitors will still be 
able to find solitude, since they will still be allowed to park their car on the side of the road and 
walk as far as they want to camp. 
 
Contention 3c: The appellant contends the decision is not based on science [Appeal, p. 3]. 
 
Response: According to 40 CFR 1500.1(b), environmental information must be of high quality, 
and accurate scientific analyses are essential. 
 
Regarding scientific information and accuracy, the CEQ regulations note, agencies should insure 
the scientific integrity of the analyses and discussion, describe methodologies used, and cite 
references or sources used (40 CFR 1502.24).  
 
Incomplete and unavailable information is addressed in 40 CFR 1502.22. Here, the regulations 
state that the agency shall include within the environmental impact statement: (1) A statement 
that such information is incomplete or unavailable; (2) a statement of the relevance of the 
incomplete or unavailable information to evaluating reasonably foreseeable significant adverse 
impacts on the human environment; (3) a summary of existing credible scientific evidence which 
is relevant to evaluating the reasonably foreseeable significant adverse impacts of the human 
environment, and (4) the agency's evaluation of such impacts based upon theoretical approaches 
or research methods generally accepted in the scientific community. 
 
The Forest Service has met the intent of 40 CFR 1502.24 by creating an interdisciplinary team of 
resource professionals with the relevant education and experience appropriate for analysis and 
document preparation in their specialty areas. Chapter 4 of the FEIS lists the preparers and 
contributors and their education and experience related to analysis [PR 2527, pp. 455-458]. Each 
specialist reviewed pertinent data, scientific studies, monitoring, and used professional judgment 
to draw conclusions about the effects of each alternative. 
 
The appellant refers to the DEIS [PR 1865, p.44], as a demonstration that the data analysis is 
‘suspect by the Forest Service officials’ own admission” and is therefore, not based on science. 
The Assumptions and Limitations Common to All Resources section in Chapter 3, also found in 
the FEIS [PR 2527, p. 46], meets the direction of 40 CFR 1502.22, by disclosing that the Forest’s 
specialists did not have all the information they needed about all aspects of this project. The 
DEIS (and FEIS) further discloses the interdisciplinary team made assumptions to fill those gaps.  
 
Additional assumptions and methodologies are listed within each resource area of the FEIS, [PR 
2527, pp. 46, 63, 86, 90, 166, 195, 233, 264, 381, 402, 411-413, and 443]. The use of best 



5 
 

available science in the FEIS is evidenced by the extensive literature citations in the FEIS [PR 
2527, pp. 469-504] and each of the resource specialist reports; 6th code Watershed, Soils and 
Aquatics Cumulative Effects Analysis [PR 2508], Final Roads Report [PR 2513], Final 
Watershed and Soils Specialist Report [PR 2514], Final Recreation Report [PR 2516], 
Recreation-Inventoried Roadless Areas and Wilderness Study Areas Report [PR 2517], Final Air 
Quality Specialist Report [PR 2518], Final Wildlife Report and Biological Evaluation [PR 2519], 
Final Invasive Species Specialist Report [PR 2520], Final Social and Economic Report [PR 
2522], Aquatic Specialist Report [PR 2522], Final Cultural Resources Specialist Report [PR 
2523], and the Final Sensitive Plant Species Report [PR 2524]. 
 
The Record of Decision [PR 2526, p. 3] documents the FEIS uses the best available science, and, 
where appropriate, acknowledges that some information is unavailable. 
 
Finding: The Forest followed law, regulation and policy, and does present a professional 
document supported with scientific integrity, appropriate discussions, and thorough analyses of 
the proposed action and the alternatives. The Forest clearly disclosed that some information was 
unavailable. 
 
Contention 3d: The appellant contends the agency failed to consider substantive comments 
[Appeal, p. 4]. 
 
Response:  Substantive comments are defined in Title 36, Code of Federal Regulations, section 
215.2 (36 CFR 215.2) as “comments within the scope of the proposed action, specific to the 
proposed action, have a direct relationship to the proposed action, and include supporting reasons 
for the responsible official to consider.” Substantive comments provide meaningful and useful 
information about concerns and issues and can be used to enhance project analysis and decision 
making. 
 
It is the responsibility of the responsible official to determine if a comment meets the definition 
of a substantive comment (36 CFR 215.5(a)(6)). If there is a question about whether a comment 
is substantive or not, it should be deemed substantive. The determination of the responsible 
official of which comments are substantive and who submitted them (whenever practical), 
should be written, dated, and placed in the record.   
 
The CEQ regulations for implementing NEPA at 40 CFR 1503.4(a) require that an agency 
preparing a final environmental impact statement shall assess and consider comments and shall 
respond by one or more of the means listed below, stating its response in the final statement: (1) 
Modify alternatives including the proposed action; (2) Develop and evaluate alternatives not 
previously given serious consideration by the agency; (3) Supplement, improve or modify its 
analysis; (4) Make factual corrections; (5) Explain why the comments do not warrant further 
agency response, citing sources, authorities, or reasons which support the agency’s position and, 
if appropriate; indicate those circumstances which would trigger agency reappraisal or further 
response.  
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All comments received during the DEIS 60-day comment period, including those submitted by 
the appellant [PR 2352], are in the project record. The comment letter is recorded in Appendix D 
of the FEIS [PR 2528, p. 823] and referred to as #03072011-16-301.  
 
The interdisciplinary team of resource professionals read and considered the comments received 
on the DEIS. Based on comments received, modifications were made to one or more of the 
action alternatives as described in appendix A [PR 2528, pp. 507-531]. The response to 
substantive comments is found in appendix C [PR 2528, pp. 773-828].  
 
The responses to the appellant’s comments in Appendix B [PR 2528] are numbered incorrectly 
as #03072011-16-3 and 03072011-16-4. Upon review of the comment letter [PR 2352], and the 
Appendix B response to comments in appendix B [PR 2528, pp. 543, 601, 602, 603, 604, and 
660], the summary statements associated with these two numbers are in sync with comments 
made by the appellant. 
 
Finding: The Forest Service followed law, regulation, and policy in the process they used to 
evaluate and respond to the comments in the FEIS. Upon review, all comment letters were 
determined to be contained and responded to in the project record. The summary and response to 
the appellant’s comments are contained in the FEIS and the project record. 
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