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The exemption also affords protection to those submitters who are required to furnish 

commercial or financial information to the government by safeguarding them from the 

competitive disadvantages that could result from disclosure.  The exemption covers two distinct 

categories of information in federal agency records, (1) trade secrets, and (2) information that is 

(a) commercial or financial, and (b) obtained from a person, and (c) privileged or confidential.  

Certain information contained in these responsive records contain specific business information, 

internal file links and other Forest Service related business information that would be considered 

private, privileged or confidential in nature and have been redacted under this exemption. 

FOIA Exemption 5 protects from disclosure inter-agency or intra-agency memorandums or 

letters which would not be available by law to a party, other than a party in litigation with the 

agency.  Incorporated in Exemption 5 are three primary privileges: 

1. The deliberative process privilege, 

2. The attorney work-product privilege, and 

3. The attorney-client privilege. 

We have determined that portions of the records requested must be withheld pursuant to all three 

of the privileges extended under Exemption 5 of the FOIA, 5 U.S.C. 552(b)(5). 

Deliberative Process Privilege 

We are withholding portions of documents under the deliberative process privilege.  The 

deliberative process privilege prevents injury to the quality of agency decisions.  For the 

deliberative process privilege to apply, three requirements must be met: (1) the communication 

must be inter-or intra- agency, (2) the communication must be pre-decisional and developed 

prior to the adoption of an agency policy, and (3) the communication must be deliberative, and a 

direct part of the deliberative process that makes recommendations or expresses opinions on 

legal or policy matters.  The three policy purposes that constitute the basis for the deliberative 

process privilege are: (1) to encourage open, frank discussions on matters of policy between 

subordinates and superiors, (2) to protect against premature disclosure of proposed policies 

before they are adopted, and (3) to protect against public confusion that might result from 

disclosure of reasons and rationales that were not in fact ultimately the grounds for an agency's 

action. 

These records contain recommendations, advice or analysis between subordinates and 

supervisors.  Some records are draft versions or in draft form and would not be available to the 

public as to avoid any confusion regarding the agencies decisions and must be withheld pursuant 

to the deliberative process component of Exemption 5 of the FOIA, 5 U.S.C. § 552(b)(5). 

The Attorney Work-Product Privilege 

The attorney work-product privilege protects records and documents prepared by an attorney or 

at an attorney’s direction in contemplation or anticipation of litigation, including administrative 

proceedings.  The withheld information consists of communications between USDA OGC 

attorneys and the client agency, the Forest Service, regarding records of law enforcement 

investigations, when the investigation is based upon specific wrongdoing and represents an 

attempt to obtain evidence and build a case against the suspected, information shared with a 

party holding a common legal interest with the agency, and reports prepared to provide 

background on a Federal Torts Claim Act for USDA OGC and at the request of an OGC 

attorney. 
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The Attorney-Client Privilege 

The attorney-client privilege of FOIA Exemption 5 protects confidential communication between 

an attorney and a client relating to legal matters for which the client has sought professional 

advice.  The privilege applies to facts divulged by a client to an attorney and communications 

between attorneys which reflect client-supplied information. 

Release of the information would reveal the strategy, thought processes, communications, and 

interactions between attorney and client that assist the attorney in protecting the interests of the 

client in addressing legal issues specific to the George Washington and Jefferson National 

Forests.  The information reflects specific legal communication between OGC attorneys and 

employees of the Forest Service concerning the pipelines. 

FOIA Exemption 6 permits the Government to withhold all information about individuals in 

“personnel and medical and similar files,” where the disclosure of such information “would 

constitute a clearly unwarranted invasion of personal privacy.”  In determining whether a 

particular disclosure would constitute an unwarranted invasion of personal privacy, the Forest 

Service must balance the public’s right to disclosure against the privacy interest of the individual 

whose privacy might be affected by disclosure.  The determination of whether the disclosure of 

private information is required under FOIA Exemption 6 turns not on the identity of the 

requester or on the particular purpose for which the records are sought, but on the nature of the 

information requested and its relationship to the core purpose for which Congress enacted the 

FOIA: to shed light on an agency’s performance of its statutory duties.  We have determined that 

certain personal information that would be considered private, privileged or confidential in 

nature must be withheld pursuant to Exemption 6 of the FOIA, 5 U.S.C. § 552(b)(6). 

Fees 

Pursuant to Title 7 Code of Federal Regulations (CFR), Subtitle A, Part 1, Subpart A, Appendix 

A, the FOIA allows for the assessment of search and duplication costs.  The first 100 pages of 

duplication and 2 hours of research time are provided free of charge.  Since no records were 

found, no search and duplication costs are being assessed with this response. 

Appeal Rights 

This concludes the Southern Region’s response to your FOIA request.  The FOIA provides you 

the right to appeal this response.  Any appeal must be made in writing, within 90 days from the 

date of this letter to the Chief, USDA Forest Service. 

Additionally, due to the concerns surrounding the COVID-19 virus we are only accepting 

appeals electronically at this time.  Please email your appeal to SM.FS.WOFOIA@usda.gov.  

The term “FOIA APPEAL” should be placed in capital letters in the subject line of the email 

along with the FOIA case number (2019-FS-R8-05764-F) assigned to your request.  To facilitate 

the processing of your appeal, please attach a copy of this letter to your request as well. 

If you need further assistance or would like to discuss any aspect of your request, please contact 

the FOIA Public Liaison at 202-205-1542.  Additionally, you may contact the Office of 

Government Information Services (OGIS) National Archives and Records Administration to 

inquire about the FOIA mediation services they offer.  The contact information for OGIS is as 

follows: 
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Office of Government Information Services 

National Archives and Records Administration 

8601 Adelphi Road-OGIS 

College Park, Maryland 20740-6001 

e-mail: ogis@nara.gov 

telephone: 202-741-5770 

toll free: 877-684-6448 

facsimile: 202-741-5769 

If you have questions regarding this FOIA request, you may contact Douglas Meloche at (404) 

347-4427 or douglas.meloche@usda.gov. 

Sincerely, 

  
KEN ARNEY 

Regional Forester 

Enclosures 

 

cc:  Sarah Kathmann, Douglas Meloche 


























































































































































































































































































































































































































































































































































































































































































































