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MEMORANDUM OF UNDERSTANdING

Between
United States Department of Agriculture
FOREST SERVICE, ALASKA rEGION

and the
STATE OF ALASKA

DEPARTMENT OF fish and game

This memorandum OF UNDERSTANDING (MOU) is hereby entered into by and between the United States Department of Agriculture (USDA) Forest Service, Alaska Region, hereinafter referred to as the Forest Service, and the State of Alaska, Department of Fish and Game, hereinafter referred to as the Department.
Key terms used in this MOU are marked with an asterisk (*) and defined in Addendum I
A. PURPOSE:
The Forest Service and the Department have responsibilities to cooperate in the common stewardship of fish*, wildlife, and their habitats on Forest Service lands.  To that end, both agencies have the common goal of protecting fish resources on National Forests in Alaska while continuing a long-standing cooperative relationship.  To achieve this goal, the Forest Service and the Department each make the following commitments:
1. Protect fish habitat and fish passage;

2. Use the collaborative process identified in this MOU to reach concurrence prior to conducting any instream activities*;
3. When practical, develop General Concurrences* as addendums to this MOU; and
4. Resolve disputes regarding instream activities in a timely manner; elevating the dispute within the agencies as a last resort.
B. Statement of Mutual Interests and Benefits:
The Forest Service is authorized by Acts of Congress and regulations of the USDA to administer the multiple use management of the natural resources, including fish and wildlife habitat, on the National Forests in Alaska.  The Department has the authority to manage, protect, maintain, enhance, rehabilitate, and extend the fish, wildlife, and aquatic plants of the state in the interest of the economy and general well-being of the state.  
The Forest Service and the Department agree that maintaining an open dialog, sharing data, and working collaboratively during project development, implementation, and monitoring is essential for continued protection of the fish resources and maintenance of fish passage on the National Forests in Alaska.

Within the Department, the Division of Habitat has the statutory responsibility to protect anadromous fish habitat and to provide free passage for anadromous and resident fish in freshwater bodies of Alaska pursuant to AS 16.05.841 – AS 16.05.901.
The Forest Service and the Division of Habitat will work together to reach concurrence on all instream activities and to maintain fish passage in all fish-bearing water bodies* on the National Forests in Alaska. 
C. THE FOREST SERVICE SHALL:
1. Provide Notice of Instream Activity (Notice)* to the Division of Habitat for review at least 30 calendar days prior to a need for the instream activities (See Addendum II).  At the request of the Division of Habitat, the Forest Service shall provide additional information or modifications to the Notice that are necessary for reaching concurrence.
2. Reach concurrence with the Division of Habitat prior to beginning instream activities. If concurrence is not initially achieved at the field level, follow the dispute resolution process in Section E of this MOU.
3. Include all concurrence provisions in the contract(s) awarded for the instream activity for which the concurrence was issued and ensure their implementation.  
4. Should unforeseen circumstances arise, or in the event of an emergency*, notify the Division of Habitat as soon as possible to provide an opportunity to reach concurrence on alternative designs or appropriate corrective actions.  Final repairs or rehabilitation will be handled as a normal review for concurrence under this MOU.
5. Should the need to modify an existing concurrence arise, notify the Division of Habitat to request a Concurrence Amendment*.  
6. When possible, seek the Division of Habitat’s involvement early in the planning or design* process for future instream activities.

7. Collaborate with the Department in the collection of data supporting fish presence to update the Catalog of Waters Important for Spawning, Rearing, or Migration of Anadromous Fishes.
D. THE DIVISION OF HABITAT SHALL:
1. Review the Forest Service's Notice and notify the Forest Service within 14 calendar days of any additional information or modifications that are necessary for reaching concurrence.
2. Provide a written response to the Forest Service indicating concurrence with the proposed activity, with or without modifications, within 30 calendar days following receipt of a Notice.  If concurrence is not initially achieved at the field level, follow the dispute resolution process in Section E of this MOU.

3. If necessary for reaching concurrence, develop an appropriate timing window that balances the avoidance of in-water work during sensitive life stages of anadromous and resident fishes with achieving project goals.  The Division of Habitat shall consider site-specific short and long-term impacts and benefits to fish resources from proposed activities when developing a timing window.
4. Should unforeseen circumstances arise, or in the event of an emergency, work with the Forest Service expeditiously to reach concurrence on alternative designs or appropriate corrective actions.  The Division of Habitat may issue a verbal concurrence in this situation, provided it is put in writing to the Forest Service within 30 calendar days.
5. Review Concurrence Amendment requests in a timely manner.  Respond in writing within 14 calendar days following receipt of the request.  
6. Provide recommendations (such as stream crossing location, type and size of structure, environmental controls, or construction timing) in response to the Forest Service's request for the Division of Habitat's involvement in project planning or design.
7. Keep the Forest Service informed of the appropriate Division of Habitat point-of-contact for each Ranger District.
E. 
THE FOREST SERVICE AND THE DEPARTMENT MUTUALLY AGREE TO: 
1. Resolve disputes preventing concurrence on instream activities at the field level.  At a minimum, field staff shall take the following actions before elevating the dispute within their respective agency:

a. Meet to clarify common points of agreement and mutual interests to help frame the context of the dispute;
b. Conduct a joint site visit to discuss and reconcile site-specific issues and information; and

c. Consult additional staff or other individuals with pertinent expertise to reconcile differences of opinion or interpretation.
2. Elevate any dispute not resolved at the field level to the next higher organizational level through the following contacts: first, District Ranger and Division of Habitat Regional Supervisor; second, Forest Supervisor and the Division of Habitat Director; and finally, Regional Forester and Commissioner of the Department. Elevated disputes are a high priority and will be handled in a timely manner.

3. Elevate disputes in the form of a briefing paper, jointly prepared by involved field staff, that includes the following information:

a. Project summary and background;

b. Steps taken by field staff to resolve the dispute;

c. Unresolved issues or differences; and

d. Proposed solutions with supporting rational.

If unable to reach concurrence, each signatory may take actions they deem appropriate.  A post-action review of the effects to fish habitat from such actions will be conducted at the request of either signatory.  The goal of the post-action review is to inform each agency of the fish habitat effects so that better decisions and fewer disagreements are made in the future.
4. Inform all relevant staff about this MOU and ensure it is fully implemented.

5. Collaborate in the monitoring of instream activities. In the event that monitoring uncovers activities inconsistent with this MOU or the project-specific concurrence(s), the Forest Service and the Division of Habitat shall work together to bring the activities into compliance with this MOU or the project-specific concurrence(s) in a timely manner.

F.
IT IS MUTUALLY AGREED AND UNDERSTOOD BY ALL PARTIES THAT:
1. FREEDOM OF INFORMATION ACT.  Any information furnished to the Forest Service under this MOU is subject to the Freedom of Information Act (5 U.S.C. 552).  Any information furnished to the State of Alaska under this MOU is subject to the Alaska Public Records Law (AS 40.25.110).
To the extent possible the Forest Service will protect confidential personnel records and sensitive wildlife documents that the State is required to protect under AS 16.05.815.

2. PARTICIPATION IN SIMILAR ACTIVITIES.  This MOU in no way restricts the Forest Service or the Department from participating in similar activities with other public or private agencies, organizations, and individuals.

3. RESPONSIBILITIES OF PARTIES. The Forest Service and the Department and their respective agencies and offices will handle their own activities and utilize their own resources, including the expenditure of their own funds, in pursuing these objectives.  Each party will carry out its separate activities in a coordinated and mutually beneficial manner.

4. PRINCIPAL CONTACTS.  The principal contacts for this MOU are the Division of Habitat Southeast Regional Supervisor and the Forest Service Region 10 Aquatic Ecologist.  Currently these individuals are:

	Division of Habitat
	USDA Forest Service

	Jackie Timothy 
	Don Martin 

	PO Box 110024
	P.O. Box 21628

	Juneau, AK 99811-0024
	Juneau, AK 99802-1628

	Phone: 907-465-4275
E-mail: jackie.timothy@alaska.gov

Fax: 907- 465-4759
	Phone: 907-586-8712

E-mail: dmartin@fs.fed.us
Fax: 907-586-7877


5. NON-FUND OBLIGATING DOCUMENT.  Nothing in this MOU shall obligate either the Forest Service or the Department to obligate or transfer any funds.  Specific work projects or activities that involve the transfer of funds, services, or property among the various agencies and offices of the Forest Service and the Department will require execution of separate agreements and be contingent upon the availability of appropriated funds.  Such activities must be independently authorized by appropriate statutory authority.  This MOU does not provide such authority.  Negotiation, execution, and administration of each such agreement must comply with all applicable statutes and regulations. 

6. MODIFICATION.  Modifications within the scope of this MOU shall be made by mutual consent of the parties, by the issuance of a written modification, signed and dated by both parties, prior to any changes being performed.

7. TERMINATION.  Either party may terminate this MOU in writing, in whole or in part, at any time before the date of expiration.

8. ESTABLISHMENT OF RESPONSIBILITY.  This MOU is not intended to, and does not create, any right, benefit, or trust responsibility, substantive or procedural, enforceable at law or equity, by a party against the State of Alaska or the United States, its agencies, its officers, or any person.

9. COMMENCEMENT/EXPIRATION/TERMINATION.  This MOU is executed as of the date of the last signature below and is effective through July 1, 2014 at which time it will expire unless extended by written mutual consent of the parties to this MOU.

10. AUTHORIZED REPRESENTATIVES.  By signature below, the parties certify that the individuals listed in this document as the principal contacts are authorized to act in their respective areas for matters related to this MOU.
THE PARTIES HERETO have executed this Agreement

State of Alaska

Department of Fish and Game
_________________________________

Denby S. Lloyd                Date

Commissioner
U. S. Forest Service

Alaska Region
_________________________________

Dennis E. Bschor                 Date

Regional Forester

The authority and format of this agreement has

been reviewed and approved for signature.

/s/Mechele M. MacDonald                     12/2/09
_____________________________________

Mechele M. MacDonald                            Date

Agreement Specialist

Addendum I

Definitions

Design is a process. The purpose of design is to ensure that all applicable standards and practices are met, while also meeting a project's purpose and function. Designs normally consist of analysis, determination of size(s), layout, construction timing, and environmental controls. The design is normally subject to peer review and results in construction drawings and specifications.

Emergency means an unexpected, urgent situation requiring immediate action to avoid or relieve unacceptable hazard to human life, property, heritage resource, or fish resource.  Emergencies include, but are not limited to, hazardous material spills or project-related landslides affecting streams, bridge abutment scour, plugged culverts, flooding, and erosion commonly associated with abrupt changes in weather or stream flow conditions.
Fish means any anadromous or resident species of finfish, in any life cycle stage, inhabiting freshwater habitats or intertidal streams on the National Forests in Alaska
General Concurrence is a signed addendum to this MOU that defines the design standards, environmental controls, and additional conditions for a specific category of instream activities for which no further project-specific concurrence review is required. General concurrences may be restricted to a particular geographic area, stream class, or channel type.
Instream activities mean any project below ordinary high water of a fish-bearing water body that will use, divert, obstruct, pollute, or change the natural flow or bed of the water body.  Instream activities include, but are not limited to, the use of wheeled, tracked, excavating, or log-dragging equipment; installation, removal, or maintenance of structures; streambank stabilization; and stream restoration, diversion, or realignment.  
Fish-bearing water bodies means any river, lake, or stream specified in the Catalog of Waters Important for Spawning, Rearing, or Migration of Anadromous Fishes and all stream value class I or II water bodies (Forest Service Handbook 2090.21, Ch. 10, Sec. 12).

Ordinary high water (OHW) means (A) in the non-tidal portion of a river, lake, or stream: the portion of the bed(s) and banks up to which the presence and action of the non-tidal water is so common and usual, and so long continued in all ordinary years, as to leave a natural line or "mark" impressed on the bank or shore as indicated by erosion, shelving, changes in soil characteristics, destruction of terrestrial vegetation, or other distinctive physical characteristics; (B) in a braided river, lake, or stream: the area delimited by the natural line or "mark," as defined in Part A above, impressed on the bank or shore of the outside margin of the most distant channels; or (C) in the tidally influenced portion of a river, lake, or stream: the portion of the bed(s) and banks below the (1) OHW as described in A or B above, or (2) mean high water elevation; whichever is higher at the project site.
Notice of Instream Activity (Notice) means written notification of proposed instream activities submitted to the appropriate Division of Habitat point-of-contact for review and concurrence. See Addendum II for information required in a Notice.
Concurrence amendment means any change to an existing, previously issued concurrence.  Division of Habitat may use one of three options when issuing an amendment: 1) issue concurrence strictly for the amendment, and not repeat any of the terms and conditions from the original concurrence; 2) issue concurrence for the amendment and repeat the original terms and conditions; or 3) issue a new concurrence. 

Addendum II
Concurrence Information Check List

The following information will be submitted in the Notice of Instream Activities:

· Location map

· Latitude and Longitude of project or activity

· Section, Township, and Range

· Current aerial photo (if available)
· Forest Service road number 

· Milepost number 

· ADF&G stream number
 

· Project description

· Description of all instream activities

· Proposed construction methods

· Proposed construction timing 

· Type of equipment to be used in the stream

· Duration of work below ordinary high water

· Environmental controls

· Stream information

· Fish species identified

· Bankfull width

· Depth of incision

· Depth at annual high flow (if known)

· Substrate type

· Substrate size

· Gradient

· Channel type

· Instream activity information (all that apply)

· Stream crossing by equipment 

· Number of crossings needed for each vehicle

· Description of streambanks from which equipment will enter and exist

· Stream crossing structure

· Construction drawings and specifications

· Service life (permanent) or removal plan (temporary)

· Hydraulic analysis and discharge estimates (Q100, Q50, and Q2)

· Type of structure (e.g. culvert, bridge support, dike, etc.)

· Length

· Diameter or width

· Depth of burial 

· Depth that abutments extend below ordinary high water

· Stream diversion

· Construction drawings and specifications

· Duration stream will be diverted

· Deposition/Excavation

· Type of material

· Amount

· Blasting

· Distance from known fish-bearing water bodies
· Type of medium

· Total charge weight per delay
� An interactive atlas to the Catalog of Waters Important for Spawning, Rearing, or Migration of Anadromous Fishes is available on-line at �HYPERLINK "http://gis.sf.adfg.state.ak.us/AWC_IMS/viewer.htm"�http://gis.sf.adfg.state.ak.us/AWC_IMS/viewer.htm�


� For 48-inch or larger culverts or equivalent bridges the hydraulic analysis will include a plan view showing 500-year and 100-year flood levels.


� Division of Habitat is currently collecting data on the use of explosives near fish-bearing streams to update our blasting standards, and would appreciate the opportunity to monitor any Forest Service blasting activities to add to our data set.






