Regional Coordination and Technical Team Review of the Prospector and Burro-Blowout Section 7 Consultations, on behalf of the Colorado Level 2 Team

Introduction

The interagency Level 2 team in Colorado requested that the Regional Coordination and Technical Team (RCTT) review the surrounding circumstances and provide recommendations regarding professional disagreements leading to non-concurrences during ESA section 7 consultation on two projects proposed for the Rio Grande and Routt National Forests. 

At issue is a professional disagreement between agency biologists regarding the projected magnitude of effects to the Canada lynx caused by the projects. Despite months of discussions and negotiation between personnel with the U.S. Fish and Wildlife Service, Grand Junction office (FWS-GJ) and the affected National Forests, there has been no successful resolution of these professional disagreements.
In early October 2008, the Rio Grande National Forest and Routt National Forest submitted one project each to the chairpersons of their respective Level 1 Teams for elevating to the Colorado Level 2 Team. Despite some differences in the details of the projects, the issues surrounding the section 7 consultations and ultimately non-concurrence letters from the FWS-GJ are similar.
The Level 2 Team discussed the best approach to resolve some of the main issues that surfaced during the consultations and eventually led to non-concurrence from FWS-GJ on both projects. The Level 2 Team requested that the RCTT clarify the issues surrounding the professional disagreements and provide recommendations for Level 2 resolution on these issues for the current projects and as they might affect future consultations.  

Specifically, they asked the RCTT to investigate the issues of these two elevations, and the bigger issue of when “new information” should come into agency analyses and decisions. This report would be ready for Level 2 review and discussion at the January 2009 meeting. Below is a summary of the issues at hand, RCTT review process, observations, and recommendations.

The RCTT believes that these projects and their consultations do not reflect a typical experience for the agencies with interagency consultations in Colorado. The majority of consultations are characterized by highly cooperative and timely completion of the section 7 process. However, beginning in 2003 with the signing of an interagency charter, the agencies agreed to work closely together to continually improve the effectiveness and efficiency of the section 7 process. The current projects and their consultations raised some important professional disagreements that the Level 2 team agreed deserved further review to surface the main disagreements and implications for resolving them for these projects and in the interests of avoiding where possible similar issues in the future.

Review Process

The RCTT conducted the review of the consultations using a combination of team meetings, interviews with project and consultation biologists for both projects, and review of key documents connected to the projects and issues that surfaced during the consultations, such as the biological assessments and biological opinion for the Southern Rockies Lynx Amendments that were cited during the consultations.

A chronology of events during the RCTT’s review that were either directly connected with the review or was relevant to it is listed at the end of this document.

The RCTT identified five main issues that were the main points of contention in the consultations on the two projects. Although they are presented as discrete issues below, in reality they overlapped each other and are all connected at some point and together affected the course of the consultations.  

Issues and Observations

Issue #1.  The 1% “rule”

The FWS-GJ biologist during the consultations raised concerns that the projects did not adequately protect high quality snowshoe hare habitat and should target reducing impact to about 1% or less of the habitat in the LAU. The Forests were surprised by the application of a new management standard for which the scientific basis for it was unclear and because it did not come through the usual route of being vetted through the Lynx Biology Team and Steering Committee for field application. The Forests believed they had properly considered habitat and lynx conservation in their projects by employing commonly and widely-accepted approaches, regardless of this new standard. The FWS-GJ non-concurrence letter for each project had identical language stating that the FWS-GJ could not concur with the NLAA findings based on a failure to meet the 1% bar.

RCTT Observations on Issue #1

· It has been widely accepted for some time that protecting dense understory habitat is important for supporting lynx prey (snowshoe hare habitat). However, during these consultations the FWS-GJ biologist indicated to the Forests that their projects did not adequately protect this high quality habitat despite the assertion of the Forest project biologists that the projects were consistent with widely-accepted standards and practices in place for years for protecting lynx habitat.  

· The 1% originated out of the Montana FWS office to provide some flexibility for low impact activities on federal lands that otherwise are not allowed under the Northern Rockies Lynx Amendment. Agencies in Montana agree that below 1% it would be a NLAA activity. Impact to greater than 1% of this high quality habitat may or may not be of greater concern and would need to determined on a case-by-case basis. 

· In an attempt to avoid adverse affects, the FWS-GJ used a 1% impact level to acknowledge that project impacts under that number would be insignificant.  Although the biology behind the importance of understory habitat may be agreed upon, the 1% is an arbitrary number, based on what a reasonable person would assume is insignificant (and hence NLAA).  FWS-GJ never intended for it to be a threshold of impact – only a guideline. This intent does not come out clearly in the non-concurrence letters to the FS. 

· The RCTT believes the 1% was advanced by the FWS-GJ biologist to provide some concrete focus for further discussions in the consultations to address what he believed was an urgent need to better protect dense understory/high quality hare habitat than was being proposed by the Forests using previously acceptable management practices. While he has since stated the 1% was not consciously used as a threshold, the mere insertion of it and high attention afforded it in negotiations with the Forests elevated it to a much higher level of importance in the outcome of the consultations. In the course of the misdirected focus on the 1% and perceptions by the Forests that it was being mandated as a hard line to meet, the Forests became defensive and took strong positions that their approaches using common habitat analysis and management practices were sufficient until better explained otherwise. As a result, the larger and more legitimate objective of negotiating changes to the projects to reflect the importance of protecting the habitat in perhaps different and more effective ways than in the past has not been accomplished as yet. 

Issue #2. Best available science and importance of dense understory as high quality hare habitat

The FWS-GJ alleges that the Forests did not use the best available science in their biological analyses and determinations, and this is demonstrated by omission of three specific reports
  in the biological analyses. The FWS-GJ claims that these reports (new information) elevate the importance of dense horizontal understory as high quality habitat. The Forests counter that the habitat value has been known for some time, does not constitute new information, and has been properly considered in these projects and factored into their NLAA determination.

RCTT Observations on Issue #2

· All federal agencies are required to use the best available information relevant to their decision-making

· There is a difference of opinion between the agencies for the current consultations about whether the reports provide new concepts in our understanding of lynx habitat and its management, or whether they largely affirm what has been known and considered in project analyses, design, and consultation already. The actual question raised by the issues in these consultations then becomes whether different approaches are needed either because of these articles and/or the implementation of the SRLA, to management certain habitat types differently than in the past in order to better protect the high quality habitat. This is likely an important question to be addressed in the SRLA implementation guidance. 

· Because the Forests had been protecting the habitat in question using established approaches and standards, including for these projects, they had no way of knowing that the FWS-GJ consultation biologist would identify these 3 articles as important to demonstrating a need to change management of the habitat.

· The articles in question are all unpublished, non-peer-reviewed reports. It is unlikely the Forests were aware of them or their significance in the eyes of the FWS-GJ, as the articles were concurrently being applied to the SRLA analyses ongoing at the time. 
Issue #3.  Incidental Damage

Related to the 1% issue was how much incidental damage to understory to expect during the tree-cutting and removals involved in these projects. The Forests gave conflicting information about how much incidental damage to expect and ability of the Forests to minimize that damage.

RCTT Observations on Issue #3

· There is no explicit definition in the SRLA BA or BO of what constitutes “incidental” removal of undergrowth during tree-cutting and removal activities. FWS and the FS are interpreting this term differently. At least some the FS, believed that if incidental is covered in the SRLA, it was not adverse.  FWS anticipated in the BO that projects in compliance with the SRLA may still cause adverse effects.
· Incidental damage to understory caused by heavy machinery appeared to surface sometime later in the consultations and was not directly analyzed in the BAs, even though it (rather than direct tree removal itself) became the primary concern about changes to vegetation and habitat over the course of the consultations. 

· When the consultation discussions steered to the incidental damage issue, the Forests were asked to provide finer-scale information about the amount of dense understory in the project areas. Without an accepted protocol for quantifying dense understory, this led to inconsistent and qualitative approaches by the Forests that were of questionable value for informing further discussions between the agencies.

· The two Forests gave conflicting information about their ability to minimize incidental damage in their project areas. In conversations with the FWS-GJ and Routt biologists, the Prospector project stated a worst case scenario in that most understory would be adversely affected in the project area. Conversely, the Rio Grande believed they could minimize damage and had inserted project design features intended to accomplish that. They believed this was sufficient to address the incidental damage issue and their determination of effect reflected this. However, the Routt’s position appeared to influence expectations by the FWS-GJ for both projects and further complicated coming to agreement between the agencies on level of effect to be expected.
Issue #4. LCAS vs SRLA

FWS-GJ requested that both projects incorporate the standards and guidelines of the SRLA into their project designs.  The Forests did not believe the SRLA should apply so far in advance of the final ROD and could be considered pre-decisional in trying to do so. The FWS-GJ countered that regardless of when the FS signs the SRLA, the analyses for the BO had been completed and they had to consider them in the ongoing project consultations. Further, at the time of the consultations, the FS could not submit LAA projects (in compliance with the LCAS) unless initiated by a third party.  Since then, the ROD has been signed which allows for formal consultation if projects are determined to adversely affect lynx.
RCTT Observations on Issue #4

· The FWS and FS must consider all relevant new information in project analyses and decision-making regardless of the timing of that information. 

· The larger question was whether the new information invoked during these consultations (and connected to the SRLA - the 3 articles) constituted significant new understanding demanding a change and more aggressive approach in these projects to protect the understory. The agencies disagreed on these points.
· While disagreement remained about whether it was premature to invoke the SRLA, conversations between the principals appeared to veer back to the incidental damage issue and the prospects for significant loss of understory that the FWS-GJ was actually wanting greater protection of.

Issue #5.  Communication breakdowns 

Despite ongoing conversations that did occur between the FWS-GJ and the Forests during the consultations for both projects, there were significant communication breakdowns as evidence by the inability of the principal biologists to come to a professional agreement on the key biological issues.

RCTT Observations on Issue #5

· New information was not widely disseminated.

· The principal biologists could not agree on the significance of the “new” information, or the need to use different approaches to habitat management that had not been formally vetted through the Lynx Biology Team and Steering Committee.
· It did not appear that Level 1 teams were sufficiently active or equipped to tackle the issues. Nonetheless, early discussions on the key points by the Level 1 teams would have been consistent with the role of these teams and the earlier and more substantive discussions among team members might have defused some of the issues.  
Recommendations
Process recommendations

· Expedite Development of Implementation Guidelines for the SRLA.  Particularly these issues:

1. Define “incidental damage” 

2. Get biologists on the same page about what constitutes an adverse affect.
3. Establish methods to monitor pre- and post-project understory effects.

· Re-invigorate Level 1 Team

1. Direct Level 1 to meet quarterly 

2. Level 2 provide support for Level 1(funding and time to attend mtgs., encouragement for streamlining process)

3. Review (at a minimum) one project per agency per meeting

4. Readily share new information/data

· Re-invigorate Level 2 Team

1. Meet every six months 

2. Level 2 Liaisons attend Level 1 meetings

3. Readily share new information/data

· Incorporating new information into agency analyses and decisions 

1. Refresh understanding of CO Strategy
a. The Colorado streamlining charter and strategy promote among other things higher levels of communication, timely information exchange, and the importance of us all operating from consistent species information for consideration in project designs and in conducting effects analyses
2. Use Section 7 regulations and guidance
a. Use new information when it reveals an effect of the action that may affect listed species in a manner or to an extent not previously considered 

Project-Specific Recommendations

· Option 1.  FS send a brief letter (without supplemental information) to FWS requesting review under the SRLA. 

· Option 2.  FS submit a letter and/or supplemental BA to FWS with a request for review under the SRLA (with a NLAA determination) 

a. Clarify why FS thought incidental impact was not an adverse effect

b. Explain how objectives Veg 01, 02, 04 were addressed

c. Incorporate information from the three reports

· Option 3.  FS resubmit BAs to FWS under SRLA with LAA determinations

a. Acknowledge that there is not enough information at this time to clearly determine that no adverse impacts may occur. Or,
b. Upon further review of the supplemental information, FS now makes a determination of LAA

· FWS would reply with:
a. Provide concurrence (if NLAA) 
b. Provide a Tier 2 BO (if LAA) 
Review Process Timeline

10/24 – RCTT transmits via email to FWS requesting clarification on specific topics related to the consultations.

10/29 – Final decision on the Southern Rockies lynx plan amendments is signed.

11/2 – RCTT begins acquiring and reviewing documents and correspondence related to the project consultations, lynx research progress report, and the final Southern Rockies decision. 

11/6 – FWS provides responses to RCTT questions, including recommendation that the Forests re-submit their projects (or consider other options to resolve) under the Southern Rockies lynx amendments decision.

11/12 – RCTT conference call to discuss progress and next steps.

11/13 – RCTT (McDonald) conference call with Routt NF (Mary Peterson, Jamie Kingsbury, Robert Skorkowsky) to discuss option to re-submit Prospector project under Southern Rockies, or continue on with elevation. Forest and Ranger District choose the latter.

11/18 – RCTT (McDonald) conference call with Rio Grande NF (Dan Dallas, Tom Malacek, Randy Ghormley, Dale Gomez) to discuss option to re-submit Burro-Blowout project under Southern Rockies, or continue on with elevation. Forest and Ranger District choose the latter.

11/24 – RCTT interviews with Dale Gomez/Randy Ghormley (Rio Grande NF), Robert Skorkowsky (Routt NF), and Kurt Broderdorp (FWS-GJ, Grand Junction). RCTT begins developing summary of observations from review of documents and interviews to that point.

12/3 – RCTT meets 

12/18 – FWS and FS meet to discuss Burro-Blowout project and consultation (Rio Grande NF)

1/6 – FS and FWS meet to discuss Prospector project (Routt NF). Jim Claar, chair for the Lynx Biology Team, participated by phone

1/8-1/9 – RCTT meets 

� The three reports in question were confirmed by Kurt Broderdorp (FWS) during the RCTT’s review:


Shenk, T.M. 2006. Final annual wildlife research report covering the period July 1, 2005 – June 30, 2006. Colorado Division of Wildlife. 45p.


Shenk, T.M. 2007. Final annual wildlife research report covering the period July 1, 2006 – June 30, 2007. Colorado Division of Wildlife. 57p.


Squires, J.R., L.F. Ruggiero, J.A. Kolbe, N.J. DeCesare. 2006. Lynx ecology in the intermountain west. Summer 2006 Research Program Update. USDA Forest Service, Rocky Mountain Research Station, Missoula, MT. 51p..
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