NE Level 1 Team Issue Elevation

Action Location: Powder River Basin Oil & Gas Project Area
Date: April 28, 2004
Action Name:
 Extent of Interrelated/Interdependent Responsibility and Extent of Project Effects.


Activity Type:  Mineral Development
I. Background:

The Coalbed Natural Gas (CBNG) development within the Powder River Basin is a complicated process with intermingled ownership patterns and a multitude of affected parties.  Both surface and mineral ownership patterns are a patchwork of private, state, and federal ownership; with Federal agencies managing approximately 10% of the surface and 53% of the mineral estate.  Parcels on the surface and within the mineral estate are frequently small.  A multitude of parties are involved with planning and developing a federal minerals project including surface owners, regulatory authorities, operators and their numerous sub contractors.

Typically, private minerals are developed first, with federal mineral development following.  Infrastructure (roads, pipelines, compressors, water disposal facilities, etc.) constructed with private minerals development is frequently later used with adjacent federal mineral development.  Electric power lines and natural gas pipelines serving federal projects are often constructed by contractors other than the mineral lease holder. When only private surface is involved, the BLM is usually not involved with planning “third party” power lines and gas lines.  Waste water produced from federal mineral projects can have far reaching effects and is often mixed with water produced from private mineral development.  Currently, not all specialists analyze potential effects beyond the federal lease.  Specific issues with T&E species include water quality effects to downstream T&E species (bald eagle, Ute ladies’-tresses orchid), electrocution potential of bald eagles, and potential habitat suitability for the Black-footed ferret.

This issue was brought to the August 2003 Level 2 meeting, however no action was taken at that time.  Previous to this, discussions have occurred internally with the agencies and their solicitors, with no resolutions.  The Level 1 team has discussed the issue and is in agreement, but we lack the authority to resolve the issue.  

The issues for discussion relate not only to the Endangered Species Act, but also to the National Environmental Policy Act.  Specifically, the way project proposals are addressed may not be legally adequate and could create a liability issue.  There has not been clear direction regarding these issues in the past.  

II. Issues Being Elevated:

The NE Level 1Team feels clarification on the extent of federal authorizing agency responsibility is necessary.  This issue likely applies to other areas in WY experiencing rapid mineral development.  The following elements provide more detail on this issue:

A. Private infrastructure used in federal projects:

What is the federal responsibility to influence or address “private” infrastructure being constructed by the CBNG operators on non-federal surface which will also be used with proposed federal mineral development?  Do both ESA and NEPA provide the authority or responsibility to become involved with “private” infrastructure that is indicated within federal project proposals, but that has not yet been constructed?

      B. Third Party Contractors

What is the BLM/FS responsibility to influence or address “third party” infrastructure to be constructed on private surface and used with proposed federal mineral development?  Do ESA and NEPA provide the authority to analyze and modify proposed third party infrastructure, as these third party power lines and pipe lines would not be necessary if it were not for the federal mineral development?  
C. Extent of Discharge Water Responsibility

What is the BLM/FS responsibility to analyze and mitigate effects of water discharged from federal mineral development?  Is there an obligation to analyze and mitigate water effects as far downstream as effects occur?  Currently not all specialists analyze effects as far downstream as effects occur, some stop at the federal lease; and no specialists apply mitigation beyond the federal lease.
III. Recommended Action:

The NE Level 1 Team recommends the Level 2 Team discuss the above issues, in conjunction with other specialists needed from the Regional Coordination Technical Team and others (e.g. Solicitor’s office or OGC). Based on our review of ESA and NEPA, we suggest that action agencies evaluate the effects of actions beyond the federal surface/lease, and consider the effects from and opportunity for mitigation with proposed private and third party infrastructure associated with federal developments.  The Level 1 Team requests the Level 2 Team reply in writing clarifying the responsibility of action agencies in these situations.

IV. Enclosures:

None

V. Recommended Level 2 Reply Date:

A reply with the Level 2 Team’s action or intent to research or resolve the issue is respectfully requested by June 14, 2004.  Many projects are in the planning phase, and resolution of this matter would facilitate more complete analysis, possible benefits to T&E species, compliance with ESA and NEPA, and reduce potential for litigation and appeals.  Our next Level 1 meeting is June 23rd, and a response time in advance of that would allow members to prepare for that meeting by reviewing the Level 2 response.

VI. Level 2 Team Forward to:

None
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