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CITATION FORMAT 
 

Citations to the Administrative Record appear throughout Federal Defendants’ 

Memorandum.  Federal Defendants, under separate cover, have provided a CD with all of the 

pages from the Administrative Record cited in Federal Defendants’ Memorandum.  Citations to 

the Administrative Record in the Memorandum are in the following format: e.g., AR08C.00010 

– that is, no periods in AR and no space before the number. 

Most documents are simply referenced by the AR citation without the corresponding 

document name.  The following documents are referenced by a common title in addition to the 

AR citation: 

• Record of Decision for Deerfield Wind Project, January 2012 – ROD.  The ROD 
is in the administrative record starting at AR03D.00001. 
 

• Final Environmental Impact Statement for Proposed Deerfield Wind Project – 
FEIS.  The FEIS is in the administrative record starting at AR03C.00490.  The 
Appendices to the FEIS are found in the administrative record starting at 
AR03C.00001. 
 

• Supplemental Information Report for Deerfield Wind Project Final EIS and 
Record of Decision; Review of New Information Regarding Bat Mortality 
Estimates Caused by White-Nose Syndrome (June 8, 2012) – 2012 SIR.  The 
WNS SIR is found in the administrative record starting at AR03D.00108. 
 

• Supplemental Information Report – New Information and Changed 
Circumstances Regarding Night Lighting for the Deerfield Wind Project Record 
of Decision (April 9, 2012).  The Radar Lighting SIR is found in the 
administrative record starting at AR03D.00089. 
 

• Final Supplemental Information Report – Review of New Information Regarding 
Proposed Changes to Turbine Blade Length (July 2013) – Blade Change SIR.  
The Blade Change SIR is found in the administrative record starting at 
AR18F.00061. 
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PRELIMINARY STATEMENT 

The Deerfield Wind Project (“the Project”) involves the placement of wind turbines in 

the Green Mountain National Forest (“GMNF”).  The Deerfield Wind Project is designed to 

provide a renewable energy source that has limited environmental impacts.  The Forest Service 

did an extensive environmental analysis of the impacts from the Project.  During that process 

the Forest Service engaged the public at several steps, soliciting public input as to the 

significant issues to be considered and comment as to the analysis of the alternatives.  The 

Agency complied with all procedural and substantive requirements in reaching its decision to 

authorize the Project.  Accordingly, this Court should uphold the Project in all respects. 

Plaintiffs want to stop construction of the Deerfield Wind Project and have filed a 

lawsuit challenging the Forest Service’s decision to issue a special use permit for the Project.  

Plaintiffs’ complaint was brought pursuant to the Administrative Procedure Act (“APA”), 5 

U.S.C. §§ 701 – 706, and alleges claims under the National Environmental Policy Act 

(“NEPA”), 42 U.S.C. §§ 4321 - 4347, and the Wilderness Act, 16 U.S.C. §§ 1131 - 1136.  

Plaintiffs claim that the Forest Service’s actions in studying, designing and approving 

construction of the Project violate NEPA and the Wilderness Act.  Despite the compilation and 

consideration of an administrative record exceeding 100,000 pages and more than eight years of 

review of the Deerfield Wind Project, all of Plaintiffs’ claims boil down to one central argument 

– the Forest Service cut corners in its analysis of the Project.  On its face and in its details, the 

administrative record in this case demonstrates that Plaintiffs’ central argument is without merit.   

Plaintiffs would rather avoid the details of the administrative record and instead, in an 

effort to distract from the Forest Service’s wide-ranging and thorough review of the Project, 

stick to superficial (and inaccurate) images of the Project.  Plaintiffs oppose the substance of the 
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Project and disagree with the Agency’s decision, but they cannot demonstrate that the Forest 

Service’s actions were arbitrary and capricious.  The administrative record for this Project 

demonstrates the Forest Service’s multi-layered and thorough review process adequately 

considered and disclosed the environmental impacts as required by NEPA and this Court may 

not substitute its judgment for that of the Agency.  Natural Res. Def. Council, Inc. v. FAA, 564 

F.3d 549, 555 (2d Cir. 2009).  That same record also shows the Agency’s compliance with the 

substantive obligations of the Wilderness Act. 

All of the issues raised by the parties’ cross-motions for judgment should be decided in 

favor of the Federal Defendants.  With regard to NEPA, contrary to Plaintiffs’ argument, the 

Forest Service did not define the purpose and need of the Project in unreasonably narrow terms.  

As for the range of alternatives, the Forest Service objectively evaluated all reasonable 

alternatives, and for alternatives that were eliminated from detailed study, adequately discussed 

the reasons for their having been eliminated.  Further, the Forest Service took the required “hard 

look” at the potential for bat fatalities, the potential impacts of blasting and the potential impacts 

on the Aiken Wilderness.  The Deerfield Wind Project also satisfies the requirements of the 

Wilderness Act.  The Deerfield Wind Project is not located in the Aiken Wilderness, and the 

Wilderness Act does not create a per se ban on agency action that has some effect on an 

adjoining wilderness area.  The potential impacts to the Aiken Wilderness are limited and do not 

threaten the wilderness qualities of the area.  Finally, the Forest Service followed all applicable 

regulations in connection with the consultants hired to assist with the NEPA process.1

                                                 
1 Title 7 U.S.C. § 6912(e), which pertains to the Department of Agriculture and therefore also the Forest Service, 
states that “a person shall exhaust all administrative appeal procedures established by the Secretary or required by 
law before the person may bring an action in a court of competent jurisdiction . . ..” Id. See also 36 C.F.R. § 
215.21.  This requirement is jurisdictional and has been upheld by the courts.  See, e.g., Bastek v. Fed. Crop Ins. 
Corp., 145 F.3d 90, 94-95 (2d Cir. 1998) (“There can be little doubt that Congress's intent, in enacting this statute, 
was to require plaintiffs to exhaust all administrative remedies before bringing suit in federal court.”).  Although 
some of the Plaintiffs did file administrative appeals of the Deerfield Wind Project Record of Decision in which 
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LEGAL FRAMEWORK 

A. Dispositive Motions In Record Review Cases 
 

Dispositive motions in record review cases are most appropriately addressed as motions 

for judgment because, as courts have held, a “motion for summary judgment [under Fed. R. Civ. 

P. 56] makes no procedural sense when a district court is asked to undertake judicial review of 

agency action.” MRCA Info. Serv. v. United States, 145 F. Supp. 2d 194, 195 n.3 (D. Conn. 

2000) (citing cases) (citations omitted). The court’s role is not to resolve facts, but to 

“determine whether or not as a matter of law the evidence in the administrative record permitted 

the agency to make the decision it did.”  Occidental Eng’g Co. v. INS, 753 F.2d 766, 769 (9th 

Cir. 1985).  Thus, although many parties and courts use the term “summary judgment” when 

dealing with dispositive motions in record review cases, what is really at issue in those cases is 

simply a motion for judgment.  

B. The Scope Of Review In This Case Is Limited To Determining Whether The 
Forest Service Acted Arbitrarily, Capriciously, In Abuse Of Discretion Or 
Otherwise Not In Accordance With Law Based On The Administrative Record. 

 
Where a statute, such as NEPA or the Wilderness Act, does not provide an independent 

cause of action, the APA provides the basis for judicial review of challenges to federal agency 

action.  See Marsh v. Or. Natural Res. Council, 490 U.S. 360, 377 & n.23 (1989) (NEPA); 

Wyoming v. U.S. Dep’t of Agric., 661 F.3d 1209, 1226 (10th Cir. 2011), cert. denied, 133 S. Ct. 

417 (2012) (Wilderness Act).  Under APA Section 706, a party challenging the actions of a 

federal agency has the burden to show that the agency’s actions are “arbitrary, capricious, an 

abuse of discretion, or otherwise not in accordance with law . . . .”  5 U.S.C. § 706(2)(A).  

                                                                                                                                                            
they raised their NEPA and Wilderness Act claims, four of the Plaintiffs filed no administrative appeals.  Because 
John David Geery, George S. Halford, Kathy Halford, and Tyler Resch did not file administrative appeals 
following the issuance of the Record of Decision, their claims are barred for failure to exhaust administrative 
remedies.    
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While the court’s inquiry must no doubt “be searching and careful,” it is well settled that such 

inquiry is narrow and limited to “whether the [agency’s] decision was based upon a 

consideration of the relevant factors and whether there has been a clear error of judgment.”  

Citizens To Pres. Overton Park, Inc. v. Volpe, 401 U.S. 402, 416 (1971), overruled on other 

grounds by Califano v. Sanders, 430 U.S. 99, 105 (1977).  The agency’s decision must be 

affirmed, if it is rationally based.  Bowman Transp., Inc. v. Ark. Best Freight Sys., Inc., 419 U.S. 

281, 285-86 (1974).  “[T]he judicial function is fundamentally [–] and exclusively [–] an inquiry 

into the legality and reasonableness of the agency’s action, matters to be determined solely on 

the basis upon which the action was administratively projected.”  Doraiswamy v. Sec’y of 

Labor, 555 F.2d 832, 840 (D.C. Cir. 1976).  “An agency decision is arbitrary and capricious if 

‘the agency has relied on factors which Congress has not intended it to consider, entirely failed 

to consider an important aspect of the problem, offered an explanation for its decision that runs 

counter to the evidence before the agency, or is so implausible that it could not be ascribed to a 

difference in view or the product of agency expertise.”’ Vt. Pub. Interest Research Grp. 

(“VPIRG”) v. U.S. Fish & Wildilfe Serv., 247 F. Supp. 2d 495, 505 (D. Vt. 2002) (quoting 

Motor Vehicles Mfrs. Ass'n v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43 (1983)).  The 

court’s review is limited to reviewing the administrative record compiled by the agency.  5 

U.S.C. § 706; see Fla. Power & Light Co. v. Lorion, 470 U.S. 729, 743-44 (1985); Camp v. 

Pitts, 411 U.S. 138, 142 (1973). 

It has long been the rule that under an APA review the Court is not empowered to 

substitute its judgment for that of the agency.  The court’s task is “to insure a fully informed and 

well-considered decision, not necessarily a decision [the court] would have reached had [it] 

been [a] member[] of the decisionmaking unit of the agency.”  Vt. Yankee Nuclear Power Corp. 
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v. Natural Res. Def .Council, 435 U.S. 519, 558 (1978); Coal. On W. Valley Nuclear Wastes v. 

Chu, 592 F.3d 306, 310 (2d Cir. 2009).  This standard of review is highly deferential, akin to the 

clear error test.  N.Y. Dep't of Soc. Serv. v. Shalala, 21 F.3d 485, 492 (2d Cir. 1994).  “The task 

of the reviewing court under [the arbitrary and capricious] standard is to determine whether the 

agency has considered the pertinent evidence, examined the relevant factors, and articulated a 

satisfactory explanation for its actions including whether there is a rational connection between 

the facts and the choice made.” J Andrew Lange, Inc. v. FAA, 208 F.3d 389, 391 (2d Cir. 2000) 

(internal quotations and citations omitted). This deference reflects the appropriate level of 

respect the judiciary must give to federal agencies where technical expertise and scientific 

judgment is required. Marsh, 490 U.S. at 377 (“Because analysis of the relevant documents 

requires a high level of technical expertise, we must defer to the “informed discretion of the 

responsible federal agencies.”) (internal quotation marks and citation omitted).  The reviewing 

court presumes that the agency action is valid, and the burden of proof “rests with the appellants 

who challenge such action.” Citizens' Comm. to Save Our Canyons v. Krueger, 513 F.3d 1169, 

1176 (10th Cir. 2008) (citation and internal quotation marks omitted); see also Friends of the 

Earth v. Hintz, 800 F.2d 822, 830-33 (9th Cir. 1986).   

STATUTORY FRAMEWORK 

A. The National Environmental Policy Act. 

NEPA seeks to ensure that federal agencies consider the environmental impacts of 

proposed major federal actions.  42 U.S.C. § 4321; 40 C.F.R. § 1501.1; Vt. Yankee, 435 U.S. at 

558.  That goal is “realized through a set of ‘action-forcing’ procedures that require that 

agencies take a ‘hard look’ at environmental consequences.”  Robertson v. Methow Valley 

Citizens Council, 490 U.S. 332, 350 (1989) (internal citation omitted).  NEPA mandates the 
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procedures by which agencies must consider the environmental impacts of their actions, but 

does not dictate the substantive outcomes.  Id.; Dep’t of Transp. v. Pub. Citizen, 541 U.S. 752,  

756–57 (2004); Nw. Envtl. Advocates v. Nat’l Marine Fisheries Serv., 460 F.3d 1125, 1133 (9th 

Cir. 2006).  

“NEPA requires a federal agency to prepare an EIS before taking any major action 

significantly affecting the quality of the human environment.” Coal. on W. Valley Nuclear 

Wastes v. Chu, 592 F.3d 306, 310 (2d Cir. 2009) (internal quotation marks and citation 

omitted); see 42 U.S.C. § 4332(2)(C). “The purpose of an EIS is to provide full and fair 

discussion of significant environmental impacts and to inform decisionmakers and the public.” 

Natural Res. Def. Council, Inc., 564 F.3d at 556 (internal quotation marks, alteration and 

citation omitted); see also 42 U.S.C. § 4332(2)(C).  

When preparing an EIS, NEPA “requires the [agency] to consider only ‘reasonable’ 

alternatives.” Concerned Citizens Alliance, Inc. v. Slater, 176 F.3d 686, 705 (3d Cir. 1999).  An 

agency need not consider an alternative that will not meet the purpose and need of the project. 

Id. at 706.  The reviewing court shall review an agency's “reasonableness” determination “with 

considerable deference to the agency's expertise and policy-making role.” City of Alexandria v. 

Slater, 198 F.3d 862, 867 (D.C. Cir. 1999). 

B. The Wilderness Act. 

Congress enacted the Wilderness Act, 16 U.S.C. §§ 1131-1136, in 1964 to protect 

certain undeveloped Federal lands from encroachment by settlement and mechanization.  

Congressionally designated wilderness areas are to be administered in such a manner “as will 

leave them unimpaired for future use and enjoyment as wilderness, and so as to provide for the 

protection of these areas, [and] the preservation of their wilderness character.”  16 U.S.C. § 
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1131(a).  The Act specifically provides that its purposes are supplemental to and within the 

multiple-use purposes for which national forests are created and administered.  16 U.S.C. § 

1133(a).  While the Act specifically prohibits certain activities within designated wilderness 

areas, there are no express provisions regarding management outside of the wilderness areas.  

Minn. Ctr. for Envtl. Advocacy v. U.S. Forest Serv., 914 F. Supp. 2d 957, 979 (D. Minn. 2012) 

(“[I]t is far from clear how, if at all, the Act purports to limit activities occurring outside of a 

designated wilderness area, but possibly having environmental effects that extend into a 

wilderness area.”).   

ARGUMENT 
 
A. The Purpose And Need Statement And Range Of Alternatives Reviewed For 

The Deerfield Wind Project Comply With NEPA. 
 

1. The Forest Service’s Purpose And Need Statement Paragraph No. 2 Is Not 
Impermissibly Narrow. 

 
NEPA’s implementing regulations require that each EIS “shall briefly specify the 

underlying purpose and need to which the agency is responding in proposing the alternatives 

included in the proposed action.” 40 C.F.R. § 1502.13. The purpose and need statement 

“necessarily dictates the range of ‘reasonable’ alternatives.” Carmel-By-The-Sea v. U.S. Dep't of 

Transp., 123 F.3d 1142, 1155 (9th Cir. 1997).  The statement of a project's purpose and need is 

left to the agency's expertise and discretion, and courts defer to the agency if that statement is 

reasonable. Citizens Against Burlington, Inc. v. Busey, 938 F.2d 190, 196 (D.C. Cir. 1991), cert. 

denied, 502 U.S. 994 (1991); Friends of Se.'s Future v. Morrison, 153 F.3d 1059, 1066-67 (9th 

Cir. 1998).  Moreover, purpose and need statements have been consistently upheld where 

agencies have explored a reasonable range of alternatives that met the agencies' stated 

objectives. Audubon Naturalist Soc. of the Cent. Atl. States, Inc. v. U.S. Dep’t of Transp., 524 F. 
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Supp. 2d 642, 666 (D. Md. 2007) (distinguishing Simmons v. U.S. Army Corps of Eng’rs, 120 

F.3d 664 (7th Cir. 1997) relied upon by Plaintiffs). 

Plaintiffs claim the Forest Service’s Purpose and Need paragraph no. 2 is too narrow 

because “the Forest Service is announcing that it will examine only the wisdom of building the 

development that Iberdrola wants to build on our public lands.”  Docket 78-1 at 31.  Besides 

overstating the weight of the applicable case law, Plaintiffs misinterpret the plain language of 

paragraph no. 2.  Also, Plaintiffs’ argument does not hold up when contrasted with the actual 

contents of the administrative record, the Final Environmental Impact Statement (“FEIS”), and 

the Record of Decision (“ROD”) – all of which demonstrate a thorough review of numerous 

alternatives consistent with the applicable law.   

Paragraph no. 2 of the Purpose and Need statement says that the Forest Service will  

fulfill the agency’s obligation to consider this site-specific wind energy 
development proposal.  Once the formal application was accepted according to 
Forest Service regulations C.F.R. 251.54(g)(2)(i), the Proposed Action must be 
independently evaluated to determine whether the actions proposed at this site, as 
presented by the Applicant, are consistent with applicable federal law, policy, 
and the Forest Plan, and can be authorized. 
 

ROD at 11, AR03D.00018.    

As reflected by the contents of the Administrative Record, the Forest Service’s 

consideration of Deerfield Wind LLC’s application, as required by NEPA, resulted in the 

review of numerous other alternatives other than the applicant’s proposal.  In fact, this thorough 

Forest Service review of alternatives is what the word “consider” suggests.  “Consider” does not 

mean approve without review, as Plaintiffs suggest.  Docket 78-1 at 30.  Furthermore, Plaintiffs’ 

characterization of the applicable law is overly restrictive.   

Although the Second Circuit has not directly considered the required breadth of a 

Purpose and Need statement, other Courts of Appeal have.  On the one hand, the Seventh 
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Circuit, with approval from the Plaintiffs, has interpreted this requirement to preclude agencies 

from defining the objectives of their actions in terms so unreasonably narrow they can be 

accomplished by only one alternative (i.e., the applicant's proposed project). See Simmons, 120 

F.3d at 669; cf. Busey, 938 F.2d at 195-96.  However, agencies also are not permitted to ignore a 

private applicant's objectives.  Busey, 938 F.2d at 196; Louisiana Wildlife Fed'n, Inc. v. York, 

761 F.2d 1044, 1048 (5th Cir. 1985); Guidance Regarding NEPA Regulations, 48 Fed. Reg. 

34263, 34267 (July 28, 1983).  As the Tenth Circuit has explained, “[w]here the action subject 

to NEPA review is triggered by a proposal or application from a private party, it is appropriate 

for the agency to give substantial weight to the goals and objectives of that private actor.”  

Citizens' Comm. to Save Our Canyons v. U.S. Forest Serv., 297 F.3d 1012, 1030 (10th Cir. 

2002) (citing to City of Grapevine v. Dep't of Transp., 17 F.3d 1502, 1506 (D.C. Cir. 1994)).  

Therefore, agencies must “take responsibility for defining the objectives of an action and then 

provide legitimate consideration to alternatives that fall between the obvious extremes.”  Colo. 

Envtl. Coal. v. Dombeck, 185 F.3d 1162, 1175 (10th Cir. 1999).  Here, the Forest Service took 

into account the applicant’s objectives and then thoroughly considered numerous alternatives 

ranging from the applicant’s proposal to a “no action” alternative.  Taken together, the Purpose 

and Need statement and the ensuing consideration of alternatives, as illustrated by the contents 

of the Administrative Record, see infra, §§ A.2-A.6, show the Forest Service’s full compliance 

with NEPA. 

2. The Forest Service Considered A Reasonable Range Of Alternatives. 
 

Plaintiffs also claim the Forest Service did not adequately consider a wide enough range 

of alternatives.  Docket 78-1, p. 31-39.  Within their argument about the range of alternatives 

selected by the Forest Service for review, Plaintiffs argue that the Forest Service impermissibly 
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included only one viable alternative, improperly excluded “Site 35” as the Project location, 

should have included non-Green Mountain National Forest lands on the list of alternatives, and 

provided insufficient justification for its choice not to pick the “East Side Only Alternative.”  

To begin with, NEPA and NEPA regulations require the Forest Service to study in detail 

all “reasonable” alternatives. 42 U.S.C. §§ 4332(2)(C)(iii) and (E), 40 C.F.R. §§ 1502.1, 

1502.14(a).  Under NEPA, an agency’s discussion of “alternatives to the proposed action,” 42 

U.S.C. § 4332(2)(C)(iii), forms “the heart of the environmental impact statement,” 40 C.F.R. § 

1502.14.  Thus, an agency must “[r]igorously explore and objectively evaluate all reasonable 

alternatives, and for alternatives which were eliminated from detailed study, briefly discuss the 

reasons for their having been eliminated.” 40 C.F.R. § 1502.14(a); see also Busey, 938 F.2d at 

195 (“[the NEPA] regulations oblige agencies to discuss only alternatives that are feasible or . . 

. reasonable.”).  “[A]n agency need not independently evaluate alternatives it determines in 

good faith to be ineffective as a means to achieving the desired ends.” Ass’ns Working for 

Aurora's Residential Env’t v. Colo. Dep’t of Transp., 153 F.3d 1122, 1130 (10th Cir. 1998).  For 

those alternatives considered but eliminated from detailed analysis, the Forest Service is 

required only to “briefly discuss the reasons for their having been eliminated.” 40 C.F.R. § 

1502.14(a).   

The FEIS and ROD in this case contain significant discussion of alternatives and 

detailed explanations for why Alternative 2 was chosen over the other alternatives that were 

selected for “detailed study.”  The process undertaken to develop the alternatives is described in 

Chapter 2 of the FEIS.  FEIS at 29-39, AR03C.00531-03C.00541.  The FEIS includes 

descriptions for how each alternative meets the Purpose and Need and addresses significant 

issues between the various alternatives.  FEIS at 35-52, AR03C.00537-03C.00554.  Information 
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regarding how alternatives were considered but dismissed from detailed study is also included. 

AR03C.00532-03C.00537.  Also, a review of the administrative record in this case 

demonstrates that the Forest Service’s analysis of alternatives for the Deerfield Wind Project, 

which started as early as 2005 and extended through 2011, was rigorous, thorough, and in 

compliance with the applicable law.  The document, “Analysis for Determining the Range of 

Alternatives” dated November 2007, AR07B.00062-07B.00069, describes the process 

undertaken to evaluate the scoping comments and identify potential alternatives for the draft 

EIS (“DEIS”).  It utilized two steps.  First, the scoping comments were run through a 2-step 

screening matrix.  Screening criteria including components of the Purpose and Need, Forest 

Plan, and wind siting technical criteria were used to identify possible alternatives.   

In an effort to respond to comments received on the DEIS, additional screening was 

documented in two reports.  The first, “Iberdrola Review of USFS Candidate Sites” dated June 

1, 2010, AR09E.00006-09E.00009, provides an overview of the DEIS site analysis that was 

performed by the Forest Service for the DEIS and the additional screening conducted by 

Iberdrola.  The second, “Analysis of Other NFS Sites for Wind Energy Development,” FEIS, 

Appendix I (AR03C.00174-03C.00189), provides an overview of all the previous screenings as 

well as the additional ones conducted by the Forest Service.2

3. The Forest Service Considered More Than One Viable Alternative. 

 

 
Plaintiffs argue that the Forest Service violated NEPA by considering only one viable 

action alternative.  The premise for Plaintiffs’ argument is incorrect.   

                                                 
2 The FEIS, Appendix J, provides the response to concerns about the purpose and need and range of alternatives.  
Response 168L, at 83-84 (AR03C.00273 - 03C.00274), explaining why the four alternatives examined in the EIS 
were reasonable and why other alternatives were considered but not subject to detailed analysis.      
    

 

Case 1:12-cv-00073-jgm   Document 79-1   Filed 01/17/14   Page 21 of 71



12 
 

As described above, the Forest Service completed a thorough, detailed analysis of 

alternatives that spanned at least eight years.  Furthermore, the four alternatives carried forward 

for detailed analysis in the Deerfield Wind Project FEIS were all viable.  They included: 

• The Proposed Action consisting of 17 turbines as submitted by Deerfield Wind, 

LLC’s proposal for land use authorization. 

• Alternative 1: No Action. 

• Alternative 2: Reduced Turbines in Western Project Site - a reduction in turbines 

on the ridge west of Route 8 from 10 to eight (for a total of 15 turbines).3

• Alternative 3: Turbines in Eastern Project Site Only (East Side Only) - which 

only includes turbines on the ridge east of Route 8 (for a total of seven turbines). 

 

All of the alternatives considered in depth by the Forest Service – Proposed Action, 

Alternative No. 1 (no action), Alternative No. 2 (selected action), and Alternative No. 3 – were 

possible selections by the Forest Supervisor.  The FEIS provides a detailed discussion of the 

history of the proposed action specific to the Public Service Board 248 permitting process and 

the alternatives development process in Section 1.1, at 1-4, AR03C.00503-03C.00506, and 

Sections 2.1 to 2.4, at 29-35, AR03C.00531-03C.00537.  As demonstrated by the FEIS and the 

Administrative Record, Plaintiffs’ claim that the conditions imposed by the Vermont Public 

Service Board (“PSB”) and the preferences of the applicant somehow removed the Proposed 

Alternative and Alternative No. 3 from the list of possible selections is wrong.  See infra, 

Section A.6 for in-depth discussion of Alternative No. 3.  The PSB’s conditions as well as the 

applicant’s preferences were to be considered by the Forest Service and the Responsible Official 

but were not determinative of the viability of the alternatives selected for in-depth study.   

4. The Decision Not To Select Site 35 Was Not Arbitrary And Capricious. 
                                                 
3 The Reduced West alternative was the only one of the four alternatives selected for detailed evaluation in the 
DEIS that was changed in the supplemental DEIS.  This alternative was modified to be consistent with the 15-
turbine layout approved by the PSB.  The Reduced West alternative was developed in order to potentially mitigate 
impacts and address one or more of the significant issues, including issues related to black bears and bear habitat, 
avian and bat mortality, and to a lesser extent, issues related to visual concerns. 
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Plaintiffs argue that the “Forest Service has not provided a ‘reasoned’ explanation for its 

failure to consider Site No. 35, which is directly south of the project area and significantly 

farther from the Aiken.”  Docket 78-1, p. 36.  First, Plaintiffs overstate the difference in 

distance between the Project area and the Aiken Wilderness, and Site No. 35 and the Aiken 

Wilderness. The actual distance of Site No. 35 from the Aiken Wilderness is approximately 2 to 

2.5 miles from its closest point, which is similar in distance to the Deerfield Project’s closest 

point to the Aiken Wilderness of approximately 1.5 miles. AR09E.00010 - 09E.00013.  In 

addition, Plaintiffs argue that the Forest Service has failed to show that Site No. 35 is too 

remote, speculative, or impractical or ineffective, and therefore should be required to complete a 

more thorough analysis of Site No. 35.  In this argument, Plaintiffs set up the convenient 

strawman of the remote, speculative, impractical alternative and then knock it down.  In fact, 

Site No. 35 was not eliminated as an alternative because of its remoteness or impracticality; it 

was eliminated because it was and continues to be duplicative of the selected Project area.   

A comparison of environmental factors between Site No. 35 and the proposed site was 

completed as part of the review process.  FEIS at 35, AR03C.00537.  The comparison helped 

determine whether or not it was reasonable to add Site No. 35 to the range of alternatives for 

detailed consideration.  FEIS, App. I at 1, AR03C.00175.  To help determine if Site No. 35 was 

a reasonable off-site alternative to analyze in detail, it was compared to the proposed site for 

each significant issue, including potential impacts to soil and water, birds and bats, black bears, 

and visuals.  No substantial differences in potential impacts between the two sites were 

identified. FEIS, App. I at 11-15, AR03C.00185-03C.00189.   

Furthermore, the FEIS and Appendix I explain why Site No. 35 is duplicative of the 

proposed site and therefore was not included for detailed study in the FEIS. FEIS at 35, 
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AR03C.00537; and App. I at 11-15, AR03C.00185-03C.00189.4

5. The Decision Not To Include Non-GMNF Lands On The Final List Of 
Alternatives Was Well-Reasoned. 

  Appendix I, AR03C.00174 - 

03C.00189, provides an overview of all the National Forest System (“NFS”) site analyses that 

have taken place since the initiation of project analysis.  It also includes a description of how the 

analyses were carried out, information about the data that was utilized for each analysis, a table 

with information about each of the 37 sites, identification of data that was utilized, and a 

description of the results.  It describes in detail the most recent Forest Service analysis, 

including the screening processes utilized, results, and rationale for conclusions reached. Based 

on the information gathered, the Forest Service reasonably concluded that Site No. 35 need not 

be included for detailed study. 

 
Plaintiffs argue that the Forest Service’s “range-of-alternatives analysis” is improper 

because “it is limited to considering development on GMNF lands.”  Docket 78-1, p. 38-39.  

This argument is off base for several reasons.  First, the Forest Service did consider locations 

outside of the GMNF during the long review process for the Deerfield Wind Project.  See supra 

§§ A.3-A.4.  Second, Plaintiffs mischaracterize the role of the “Goals” included in the 2006 

Green Mountain National Forest Land and Resource Management Plan (“Forest Plan”).  There 

is no basis for Plaintiffs’ claim that the Forest Service somehow violated NEPA by not proving 

conclusively that the cited Goals would be achieved.  The Forest Plan Goals were factors 

included in the analysis that provided support for situating the Project on GMNF land, and the 

Forest Service reached reasonable conclusions, at this time, about how these Goals would be 

furthered by the chosen Project location.     

                                                 
4 Several responses to questions about Site No. 35 were provided in the FEIS Appendix J, including Response to 
Comments 168P, FEIS at 87-88 (AR03C.00277-03C.00278) and 170I, FEIS at 110 (AR03C.00300). 
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As to the first point, the Forest Service considered numerous variations of alternatives, 

both on and off NFS lands.  AR07B.00089. Section 2.2.1 of the FEIS explains how locations off 

NFS lands were considered during the application process. FEIS at 30-31, AR03C.00532-

03C.00533.5

Screening for potential sites on non-Federal Forest System lands was conducted 
based on several essential siting criteria including high elevation, north-south 
oriented ridgelines, strong and persistent wind resources, and close proximity to 
existing regional electrical transmission facilities.  Sites were eliminated from 
consideration where development would likely have unacceptable environmental 
impacts, or would be incompatible with existing land-uses.  No non-federal 
Forest System Lands in the surrounding southern Vermont region have been 
identified that meet these screening criteria. (AR02A.00020 – AR02A.00021) 

  Also, in Forest Supervisor Paul Brewster’s April 15, 2004, letter accepting 

Deerfield Wind’s first-level screening responses, he provided guidance to assist Deerfield Wind 

prepare responses to the second-level screening criteria.  He said, “…explain how you selected 

the location of the proposed use, why use of NFS lands is necessary, and why you feel other 

ownerships cannot effectively be used.” AR02A.00009-02A.00014. Deerfield Wind’s second-

level screening proposal dated August 11, 2004, AR02A.00019 - 02A.00028, responds by 

explaining, among other things, the following:  

 
After Deerfield Wind’s second-level screening proposal was accepted, they submitted a 

Special Use Application on November 18, 2004.  AR02A.00036-02A.00109. The special use 

application requires the proponent to describe reasonable alternatives, explain why these 

alternatives were not selected, and explain why it is necessary to cross, occupy or use federal 

lands. Deerfield Wind provided a thorough response, including an overview of the process used 

to consider alternative sites. AR2A.00068-02A.0071. Deerfield Wind used two overarching 

project objectives and each one identified 4 to 5 siting considerations. It concluded: 

                                                 
5 In the FEIS, Appendix J, several responses are provided to comments questioning the lack of non-NFS lands as an 
alternative, specifically Response to Comments 168H (FEIS at 80-81, AR03C.00270-03C.00271), 168I (FEIS at 
81, AR03C.00271), and 168O (FEIS at 86, AR03C.00276). 
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Based on the overarching project objective, and an evaluation of the siting 
consideration, Deerfield Wind believes that the selected site provides the best 
alternative for development of the proposed wind power facility. …    In addition 
to sites in the immediate vicinity of the existing facility, many other sites were 
examined but were rejected because they failed to conform to several of the siting 
criteria outlined above.   AR02A.00069- 02A.0070. 

 
With respect to the reliance on the Goals of the Forest Plan, the Forest Service 

committed no error here.  The Purpose and Need for the Project states, “The Proposed Action 

for the purpose of analysis is to issue a land use authorization for the use and occupancy of land 

in the Green Mountain National Forest…”  FEIS at 5, AR03C.00507.  Section 1.3, 

AR03C.00507, emphasizes the need to implement the Forest Plan goals and objectives, national 

policies related to developing energy resources, and the Energy Policy Act of 2005, all of which 

are specific to the use of federal lands.  

One of the Forest Plan goals, Goal 11, is to “provide opportunities for renewable energy 

use and development” on GMNF lands with the objective of increasing “opportunities for 

renewable energy use and development.” Forest Plan at 15, AR10A.00102; FEIS at 6, 

AR03C.00508.  As such, Goal 11 provides an appropriate basis and framework for scoping the 

reasonable range of alternatives as project sites that use GMNF lands.   Renewable energy 

development on private lands outside of the GMNF may be desirable but would not implement 

Goal 11 and its objectives.  Other GMNF goals related to this need are Goal 5 to maintain and 

improve air quality on the GMNF (Forest Plan at 14, AR10A.00101; FEIS at 6, AR03C.00508), 

and Goal 17 to support regional and local economies through resource use, production, and 

protection.  Forest Plan at 17, AR10A.00104; FEIS at 6, AR03C.00508.  Contrary to Plaintiffs’ 

argument, it is not part of the Forest Service’s burden under NEPA to establish conclusively that 

these Goals will be promoted by the long term results of the Project, but for Plaintiffs to prove 

Case 1:12-cv-00073-jgm   Document 79-1   Filed 01/17/14   Page 26 of 71



17 
 

the Agency’s conclusions were arbitrary and capricious. The Forest Service’s reliance on these 

Goals as part of the analysis of where to site the Project was entirely reasonable.   

In sum, the use of private land for the Deerfield Wind Project was considered, but 

ultimately it was determined that there was no private land available close to, or adjacent to the 

existing private land based Searsburg facility that would allow for its expansion (i.e., 

integration, to the extent possible, of the existing site with the proposed facility), and for the use 

of its existing infrastructure to reduce environmental impacts.  FEIS at 30; AR03C.00532.  The 

Forest Service’s actions were not arbitrary and capricious. 

6. The Decision Not To Select Alternative 3 Was Not Arbitrary And 
Capricious. 

 
Plaintiffs argue that the Forest Service did not sufficiently justify its decision not to 

select Alternative No. 3, and that this alleged failure was arbitrary and capricious.  Plaintiffs’ 

real argument is not that the Agency failed to explain its decision, but that the Forest Service did 

not select what the Plaintiffs believe is the least environmentally harmful alternative.  Docket 

78-1, p. 40.  However, NEPA does not mandate particular substantive results, Public Citizen, 

541 U.S. at 756–57, nor does it require an agency to choose the most environmentally beneficial 

alternative.  Sierra Club v. FHWA, 435 F. App’x. 368, 372 (5th Cir. 2011) (“NEPA ensures that 

agencies will engage in an environmentally-conscious process, not that they will reach the most 

environmentally-friendly result.”); Fund For Animals v. Babbitt, 2 F. Supp. 2d 570, 576 (D. Vt. 

1997) aff’d 152 F.3d 918 (2nd Cir. 1998).  Thus, the Forest Service’s choice of Alternative 2 

instead of Alternative 3 is not a violation of NEPA.   

To the extent Plaintiffs’ argument suggests the Forest Service’s explanation of its 

decision was wanting, that argument is without merit.  Plaintiffs fail to specify the nature of the 

explanation that they allege is missing and they may not simply rely on generalities.  Moreover, 
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Plaintiffs ignore significant details from the ROD explaining why Alternative No. 3 was not 

selected.  Docket 78-1, p. 40-41.  As the ROD explains, the Forest Service  

did not select Alternative 3 because it would provide limited positive benefits as 
described above.  It would not make as meaningful of a contribution toward 
producing emissions free energy as does Alternative 2.  Although Alternative 3 
would result in less negative environmental impacts, I believe the greater impacts 
of Alternative 2 are acceptable and can be effectively mitigated by the design 
criteria, mitigations, and application of the adaptive management techniques I am 
requiring for Alternative 2.  

  
ROD at 27, AR03D.00034; see also ROD at 28, AR03D00035.6

In other words, when considering Alternative No. 2 and Alternative No. 3, the Forest 

Service determined that the trade-off created by Alternative No. 2 – an increased environmental 

impact in exchange for over twice the amount of emissions free energy – is worth making.  

FEIS at 40, AR03C.00542; and ROD at 28, AR03D.00035.  This analysis is appropriate under 

NEPA and certainly does not constitute an arbitrary and capricious decision.  Marsh, 490 U.S. 

at 385 (explaining that after conducting a “reasoned evaluation” an agency’s choice of action is 

not arbitrary and capricious so long as that choice is not a “clear error of judgment”).

     

7

In sum, Plaintiffs have not met their burden to establish the Forest Service’s statement of 

Purpose and Need or consideration of alternatives were arbitrary and capricious.  The Forest 

Service is entitled to judgment as to each of these claims.  

       

                                                 
6 Alternative 3 was a viable alternative under NEPA even though Deerfield, LLC did not feel it was technically or 
economically feasible.  The Forest Supervisor approved the range of alternatives including Alternative 3 in a 
memorandum to the IDT in April, 2008. AR07B.00079 - 07B.00080.  The ROD also emphasizes Alternative 3 was 
viable for selection on p. 26. AR03D.00033.  
7 The case law cited by Plaintiffs, Docket 78-1, p. 40, is inapposite as it references situations where an agency 
failed to thoroughly analyze an alternative, not situations where the agency analyzed an alternative and then made a 
reasoned decision to choose a different alternative.  See Nat’l Wildlife Fed’n v. Nat’l Marine Fisheries Serv., 235 F. 
Supp. 2d 1143, 1155 (W.D. Wash. 2002) (rejecting defendants “lack of full consideration” and “superficial 
consideration” of an alternative); Wilderness Soc’y, Ctr. For Native Ecosystems v. Wisely, 524 F. Supp. 2d 1285, 
1311 (D. Colo. 2007) (rejecting agency’s omission of an alternative “without comment” and then later omitting the 
same alternative with only a “passing reference”).  Also, Plaintiffs’ suggestion that the Forest Service “overstates 
the economic benefits” of the Project is another of Plaintiffs’ unsupported generalities.  Docket 78-1, p. 40.  Here, 
the Forest Service did a detailed analysis of Alternative 3 and Plaintiffs make no credible claim to the contrary. 
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B. The Forest Service’s Analysis Of Bat Fatalities From The Deerfield Wind 
Project Satisfies NEPA.  

 
1. The FEIS’ Review Of Impacts To Bats Was Not Arbitrary And Capricious. 

The Forest Service used a variety of techniques over the course of the Project 

development to determine the presence and type of bats in the Project area.  Plaintiffs allege the 

Agency’s efforts were deficient but can do no more than raise challenges that are the type of 

“fly-specking” that the courts may not engage in.  Swanson v. U.S. Forest Serv., 87 F.3d 339, 

343 (9th Cir. 1996).  Indeed, it is especially in the areas of technical expertise where this Court 

should show the most deference to the Forest Service’s analysis and conclusions.  New York v. 

U.S. Nuclear Regulatory Com'n, 589 F.3d 551, 555 (2d Cir. 2009). 

Plaintiffs argue that the FEIS was deficient because the Forest Service was unable to 

give a precise numerical value to the number of each type of bat species that may pass through 

the Project area.  Docket 78-1, p.51.  The unsupported implication is that unless the Agency is 

able to precisely identify the bat species and count individual bats in the Project area, the Forest 

Service does not satisfy NEPA.  NEPA requires no such thing. 

The Forest Service’s analysis of bats and bat habitat was more than adequate to comply 

with NEPA.  The FEIS considered the available bat habitat in the Project area.  Plaintiffs appear 

to concede that the Agency properly determined that there is no suitable habitat for Indiana bat 

and that there was only one suitable location for eastern small-footed bat found.  Id.; see FEIS at 

300, AR03C.00802; App. E at 2, AR03C.00099 (no suitable Indiana bat habitat within at least a 

three-mile radius of the Project area), 2-3, AR03C.00099-03C.00100 (USDA and VT ANR 

identified only one potential maternity roosting site for eastern small-footed bat); FEIS at 247 

(Table 3.9.2), AR03C.00749; FEIS at 301, AR03C.00803; and Biological Evaluation (“BE”) at 

11, 14, 17, 28, AR12C.00191, AR12C.00194, AR12C.00197, AR12C.00208.  No eastern small-
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footed bats were found at the one potential site.  With little to no habitat, it was reasonable to 

conclude there will be few or no impacts to these bat species.  See also BE at 49, Table 4.2-1, 

AR12C.00229.  It was also not arbitrary or capricious for the Agency not to do detailed analysis 

of Project impacts on these species.  FEIS at 233, 235, AR03C.00735, AR03C.00737.   

Plaintiffs incorrectly assert that this is where the Forest’s consideration of habitat 

stopped.  The record demonstrates otherwise.  In fact, the FEIS also disclosed the availability of 

habitat for three other sensitive status bat species that may be found in Vermont:  little brown 

bat, northern long-eared bat and tri-colored bat.8

Not only did the Forest Service consider habitat availability, it undertook a series of 

surveys to determine whether bats are present in the Project area.  To support their claim, 

Plaintiffs cite the FEIS, Appendix E, Table E-6 (AR03C.00109) and a 2011 Acoustic Bat 

Survey Report, Table 3-2, AR10B.13495, and suggest that there is inadequate information about 

the bat species present in the Project area.  Plaintiffs assert that without more information the 

Agency could not adequately consider the Project’s impacts to bats.  Plaintiffs are wrong.     

  FEIS at 248, AR03C.00750 (suitable little 

brown bat habitat occurs in wetlands and along existing clearings and roads), 249, 

AR03C.00751 (there is abundant foraging and summer roosting habitat for northern long-eared 

bat), 250, AR03C.00752 (there is foraging and summer roosting habitat for tri-colored bats 

“although they have never been considered common in Vermont or the Project area”). 

First, Plaintiffs do not explain how a more fine-grained understanding of the delineation 

between the three sensitive species that may be present would further inform either the decision-

maker or the public. Second, the bat acoustic surveys used conservative methodologies for 

identifying the recorded calls into guilds “because bat sequences among several bat species are 

                                                 
8 There are nine bat species found in Vermont, FEIS at 297, AR03C.00799, but Plaintiffs’ claims focus on the 
sensitive species.    

Case 1:12-cv-00073-jgm   Document 79-1   Filed 01/17/14   Page 30 of 71



21 
 

very similar.”  FEIS, App. E at 8, AR03C.00105; see also 2011 Acoustic Bat Study at 11, 17, 

AR10B.13490, AR10B.13496.  The reasons that many calls were labeled as unknown species 

include because they were too short to analyze properly, of poor quality, the bats were at the 

edge of the detection zone, the bats were flying away from the detector, or static interference.  

2011 Acoustic Study at 11, AR10B.13490; FEIS, App. E at 12, AR03C.00109.  Moreover, the 

number of detections does not equate to the number of bats since there is no way to differentiate 

individual bats and whether a bat has passed through the detection area multiple times in a 

single monitoring session.  FEIS at 309, AR03C.00811.  Understanding the data’s limitations, 

the Forest Service did not use this data to determine the actual number of bats inhabiting the 

area, but to get information on patterns of use and activity levels.  AR10B.13490, 

AR10B.13496.  Over time, the surveys showed a consistent pattern for the presence of bats.  

AR10B.13500 (bats were present on 23% of nights/month in 2005, 21% in 2006, and 22% in 

2011).  Third, the FEIS at page 298, AR03C.00800, noted that “surveys conducted by Vermont 

ANR, the Forest Service, and other collaborators during 2010 and 2011 suggest that little brown 

bats are almost completely absent from the Vermont landscape.”  Fourth, it is migratory species 

(rather than hibernating species) that are the most susceptible to direct impacts from a wind 

facility.  FEIS at 310, AR03C.00812.  Fifth, the Forest Service used data from three other wind 

facilities in the Northeast as to actual and estimated mortality from operations.  See, infra § 

B.2.b and citations therein.  The Agency was able to use all of this information to then consider 

the potential impacts from the action alternatives.  See, e.g., FEIS at 318-332, AR03C.00820-

03C.00834.  Plaintiffs fail to explain what further analysis they believe should have been 

undertaken and how it would have informed the decision-making in any meaningful way.  

These are precisely the type of expert scientific actions that are entitled to the highest degree of 
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deference from this Court.  U.S. Nuclear Regulatory Com'n, 589 F.3d at 555; Native Ecosystems 

Council v. Weldon, 697 F.3d 1043, 1053 (9th Cir. 2012).9

The Forest Service did not, however, stop with an analysis of habitat or the presence of 

bats to understand and minimize the impacts from the Project.  The ROD includes requirements: 

to mitigate and use design elements to reduce the impacts from the Project; to study the success 

of the mitigation measures; and to develop additional mitigation measures, if necessary.  The 

design criteria/mitigation measures are summarized in Attachment 1 to the ROD, 

AR03D.00046-03D.00059.  See also FEIS, App. A, AR03C.00001-03C.00015.  The monitoring 

is laid out in Attachment 2 to the ROD, AR03D.00060-03D.00071.  The ability to undertake 

adaptive management was “perhaps the most important factor in my comfort with selecting 

Alternative 2.”  ROD at 18, AR03D.00025.  It is perfectly appropriate for the Agency to 

consider these factors when making its decision.  Theodore Roosevelt Conservation P’ship v. 

Salazar, 616 F.3d 497, 517 (D.C. Cir. 2010) (“Allowing adaptable mitigation measures is a 

responsible decision in light of the inherent uncertainty of environmental impacts, not a 

violation of NEPA.”).  Plaintiffs have raised no challenge to the mitigation, monitoring or 

adaptive management measures.  This Court should conclude that the scope of the Forest 

Service’s analysis of the impacts to bats was not arbitrary and capricious. 

 

2. Plaintiffs Have Not Met Their Burden To Show That A Supplemental EIS Is 
Required. 

                                                 
9 Plaintiffs also assert the FEIS “likely underestimated the number of migratory bats that would be killed by the 
project, because it relied on acoustic testing” rather than a combination of acoustic and thermal imagery.  Docket 
78-1, p. 52.  Acoustic surveys are routinely used as demonstrated even in Plaintiffs’ cited article.   Moreover, the 
FEIS clearly identifies the flaws with the methodology.  NEPA does not call for perfection.  While the article cited 
by Plaintiffs suggests a combination of methods might provide more complete data, it does not suggest that an 
informed decision cannot be made on the basis of acoustic surveys alone. As long as the limits of the data are 
clearly stated, NEPA is satisfied.  Or. Natural Desert Ass'n v. Jewell, No. 12-Cv-00596, 2013 WL 5101338, at *8 
(D. Or. Sept. 11, 2013) (“NEPA does not require perfect information. BLM was not required to tally up the exact 
number of birds in the affected area.”); Davison v. Dep’t of Def., 560 F. Supp. 1019, 1025 (D. Ohio 1982) (“NEPA 
does not require perfection”).  Moreover, as described in the text the Forest Service’s analysis relied on more than 
just the acoustic surveys.  
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 Plaintiffs also assert that there is new information or changed circumstances requiring 

the Forest Service to prepare a supplemental EIS for the Project.  This claim fails because some 

of the information was already considered by the Agency and the remainder does not give rise 

to potential impacts outside the scope of the previous analysis. 

A supplemental EIS is required if there are significant new circumstances or information 

relevant to the environmental concerns and bearing on the impacts. 40 C.F.R. § 1502.9(c)(1)(ii).  

Not every new piece of information triggers Section 1502.9.  As the Supreme Court has stated, 

“an agency need not supplement an EIS every time new information comes to light after the EIS 

is finalized. To require otherwise would render agency decisionmaking intractable, always 

awaiting updated information only to find the new information outdated by the time a decision 

is made.”  Marsh, 490 U.S. at 373.  Accordingly, an SEIS is necessary only “if the new 

information is sufficient to show that the remaining action will ‘affec[t] the quality of the 

human environment’ in a significant manner or to a significant extent not already considered.”  

Id. at 374 (quoting 42 U.S.C. § 4332(C)).  A “new circumstance must present a seriously 

different picture of the environmental impact of the proposed project from what was previously 

envisioned.”  Sierra Club v. Froehlke, 816 F.2d 205, 210 (5th Cir. 1987); see also Hickory 

Neighborhood Def. League v. Skinner, 893 F.2d 58, 63, aff’d 910 F.2d 159 (4th Cir. 1990).    

a. The Information Related To White-Nose Syndrome Does Not 
Require Supplemental NEPA.10

Plaintiffs argue that supplemental NEPA is required because there is “new” information 

regarding the spread and effects of white-nose syndrome (“WNS”).  Plaintiffs are wrong.  The 

 

                                                 
10 Plaintiffs refer in passing to the potential for increased impacts from the change in turbine blade length.  Docket 
78-1, p. 44.  They neither made a claim in the amended complaint that the change in blade length required 
supplemental NEPA, Docket 71, nor have they developed the argument in their opening brief.  Accordingly, any 
such claim has been waived.   Cheek  v. Peabody Coal, 97 F.3d 200, 202 (7th Cir.1996) (noting that claims not 
alleged in complaint are waived).   
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FEIS considered the best available science during its preparation.  In addition, the Forest 

Service considered additional post-decisional information on white-nose syndrome.  The 

Agency documented its conclusion that the information did not call for supplemental NEPA in a 

Supplemental Information Report (“SIR”).  Plaintiffs cannot demonstrate, as they must to 

succeed, that such a conclusion was arbitrary and capricious.  Marsh, 490 U.S. at 385 

(upholding agency decision declining to issue a supplemental EIS when the agency “conducted 

a reasoned evaluation of the relevant information and reached a decision that, although perhaps 

disputable, was not arbitrary or capricious”) (internal quotation marks omitted).  

On January 17, 2012, the U.S. Fish & Wildlife Service (“FWS”) issued a press release 

regarding the impacts of white-nose syndrome on bats.  AR16G.00213-16G.00215.  Plaintiffs 

both mischaracterize the contents of the press release and ignore the Forest Service’s 

consideration of that information.  The FEIS stated that the estimated bat mortality in the 

Northeast involved six species and had “exceeded 1 million.”  FEIS at 296, 03C.00798 (citing a 

2009 report, AR10B.19480).  The FWS press release provided an updated estimate of 5.7-6.7 

million bats for the 16 states and four Canadian provinces where it has been found.  

AR16G.00213-AR16G.00215. Thus, the numbers are not directly comparable as Plaintiffs 

suggest. Docket 78-1, p. 43-45 (WNS mortality more than 5 times the figure used for the FEIS).   

As Plaintiffs concede, the Forest Service did not ignore this new data.  Rather, the 

Agency promptly undertook an analysis to determine if the information was significant within 

the meaning of Section 1502.9.  That analysis was documented in a SIR.  Plaintiffs first assert 

that the SIR was inadequate since it referred to the increased mortality as “a mere ‘refinement.’”  

Docket 78-1, p. 45.  That characterization is taken out of context.  The 2012 SIR explains how 

the new estimate was derived and how its factual basis differs from the previous estimate in 
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2009.  SIR at 2, AR03D.00109.  That is clearly what the SIR is addressing in describing the new 

estimate as a refinement.  See also Sease, Apr. 18, 2012 at 2, AR03D.00096 (the new estimate 

“was an attempt to summarize and quantify [now] known information across the WNS-affected 

area” rather than imply some new discovery).  It is also important to recognize what the press 

release did not do.  The biologists that derived the new WNS estimate did not also propose any 

new management recommendations or mitigation measures.  SIR at 2, AR03D.00109.  The 

ROD and FEIS were based on “the combined body of published information, continual and 

frequent consultation with scientists and managers directly involved in research and monitoring 

of bats and WNS, and other relevant information.”  AR03D.00095.  And it is the sum of that 

information against which the press release must be compared.  Thus, as the SIR notes, there 

was nothing in the “new” information that would change the scope of the expected impacts.  

SIR at 3, AR03D.00110.11

Despite Plaintiffs’ hyperbole, the “new” information does not warrant preparation of a 

supplemental EIS.  Otherwise, NEPA compliance would improperly paralyze the Forest Service 

forcing it to perpetually re-evaluate the Project. Los Alamos Study Grp. v. U.S. Dep’t of Energy, 

794 F. Supp. 2d 1216, 1230 (D.N.M. 2011) aff’d 692 F.3d 1057 (10th Cir. 2102) (“Plaintiff's 

interpretation of NEPA would condemn agencies to the role of the mythical Sisyphus, forever 

advancing projects up a hill, only to be forced to start over from scratch when they encounter 

new information that results in design challenges.”).  While not suggesting that the increased 

mortality is inconsequential, there is no basis for requiring further analysis of the Project.   

 

The Swanson case is instructive here.  In Swanson, the Ninth Circuit held that the 

change in the status of chinook salmon from a sensitive species to a threatened species did not 

                                                 
11  Not only did the SIR consider the information from the press release, the Forest Service also considered a study 
released in March 2012 (Warnecke) relating to the genesis of WNS.  SIR at 3, AR03D.00110. 
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constitute a “significant new circumstance[]” that required a supplemental EIS.  87 F.3d at 344.  

The Forest Service had previously determined that the proposed actions would be unlikely to 

have a negative impact on the salmon.  Id.  Here too the Forest Service determined the Project 

would be unlikely to have a significant impact on bats given the site-specific information.  The 

change in the mortality estimate dealing with areas well beyond the reach of the Project would 

not reasonably be expected to change that conclusion.12

Accordingly, the Forest Service’s decision not to prepare a supplemental EIS based on 

the information relating to WNS was not arbitrary and capricious.  This Court should reject 

Plaintiffs’ attempts to put the Forest Service into a perpetual loop of redoing its NEPA analysis 

as WNS data becomes available and grant judgment in favor of the Forest Service.    

  Plaintiffs’ speculation that if this 

information had been considered in the FEIS, or presumably in a supplemental EIS, the Forest 

Service might have reached a different conclusion in the ROD does not support finding a NEPA 

violation.  The FEIS and ROD were based on a large body of science and professional 

judgment, including that WNS is a significant concern throughout the Northeast, and that 

monitoring and mitigation will limit the Project’s environmental impacts.  The press release 

does not call that into question or change the nature and scope of the effects.   

b. The Forest Service Did Not Distort Data And It Need Not Prepare An 
SEIS Based On The 2012 Sheffield Wind Project Data.13

                                                 
12  The cases Plaintiffs cite regarding the effect of changed circumstances to the consideration of alternatives are 
factually distinguishable.  Docket 78-1, p. 46.  In addition, Plaintiffs do not argue that the Agency was required to 
consider additional alternatives (as opposed to their assertion that the Agency should have selected a different 
alternative).  Any argument that the changed circumstances should have resulted in a modification of the 
alternatives has therefore been waived and may not be considered by this Court.  Grenier v. Cyanamid Plastics, 
Inc., 70 F.3d 667, 678 (1st Cir. 1995) (an issue raised in the complaint but ignored at the summary judgment stage 
is deemed waived.); Marinette Marine v. U.S. Coast Guard, 973 F. Supp. 1, 4 n.7 (D.D.C. 1997) (same).   

 

13 Plaintiffs’ Amended Complaint does not include allegations or a claim for either a failure to disclose or need to 
do supplemental NEPA analysis based on the 2012 Sheffield Wind data.  Docket 71 at ¶¶ 87-94.  They should not 
now be allowed to expand the nature of their claims in their motion for judgment.  Cheek,  97 F.3d at 202.   
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Plaintiffs allege that the Forest Service must do supplemental NEPA analysis of the 

potential Project impacts to bats because of the 2012 data from the Sheffield Wind Project.  The 

Forest Service’s consideration of impacts in the FEIS looked to a wide range of data and 

literature.  The ROD also includes design criteria, mitigation, and monitoring to ensure that 

impacts are within the scope of what is anticipated.  After the final 2012 Sheffield data came in, 

the Forest Service considered that information in connection with the final 2013 SIR related to 

the proposed change in blade length.  The Forest Service’s conclusion that the single year of 

data for a single facility did not warrant a supplemental EIS was not arbitrary and capricious. 

The premise of Plaintiffs’ argument is that the underlying analysis of bat mortality did 

not fully encompass the range of mortality such that the Sheffield data should have prompted 

further review.  That premise is incorrect.  The FEIS discusses in detail the potential impacts to 

bats in Chapter 3.11.  The FEIS starts by explaining the baseline information about the types 

and numbers of bats that could be found in the area, Ch. 3.11.1, FEIS at 295-305, 

AR03C.00797-03C.00807, including acknowledging the changing situation due to WNS, and 

summarizing the various pre-construction studies that were done between 2004-2011. Ch. 

3.11.1.1, FEIS at 305-309, AR03C.00807-03C.00811; App. E, AR03C.00097-03C.00119.  

Next, the FEIS summarizes the literature regarding the sources and rates of potential impacts to 

bats from wind turbines, Ch. 3.11.1.2, FEIS at 309-317, AR03C.00111-03C.00119, noting that 

the studies have uncovered general patterns to bat mortality such as that mortality appears 

greater for migrating rather than hibernating bats.  FEIS at 310, AR03C.00812.  Hibernating 

bats include the little brown, northern long-eared, and tri-colored bats, the species highlighted in 

Plaintiffs’ claims.  FEIS at 310-311, AR003C.00812-03C.00813.  The possible sources for 

different mortality rates like weather, topography, site characteristics, design features, and 
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habitat alteration each are discussed.  FEIS at 311-317, AR03C.00813-03C.00819.  Then, 

before considering the potential impacts for each alternative, the FEIS looks at the information 

for other wind facilities.  The FEIS notes that there is limited long-term monitoring information 

available for New England, and then discusses the results at Lempster Wind (New Hampshire), 

that came online in 2008, Mars Hill (Maine), that came online in 2007, and Stetson Mountain 

(Maine), that came online in 2009.  FEIS at 315, AR03C.00817.  The Forest Service concluded 

that these facilities provide the best basis of comparison to Deerfield.  This makes sense both 

because the facilities have geographic and technical similarities but also because there are 

multiple years of data available.  In addition for completeness, the FEIS gave results for Maple 

Ridge (New York) noting the significant differences in facility size and site characteristics 

(FEIS at 316, AR03C.00818), talked briefly about facilities in Pennsylvania and West Virginia 

(FEIS at 317, AR03C.00819), and explained why the nearby Searsburg facility did not provide 

a good comparison or robust data. FEIS at 316-317, AR03C.00818-03C.00819.   

Having set the stage, the FEIS considers impacts from each alternative.  The Forest 

Service used a weighted average for bat mortality of 3.14 bats/turbine/year derived from the 

Lempster, Mars Hill and Stetson data.  See, e.g., FEIS at 319, 324, AR03C.00821, 

AR03C.00826.  It also did calculations based on the high (7.13) and low (.17) mortality 

numbers.  Id.  This provided a full range of information regarding impacts for the Agency to 

consider.  The Forest Service understands the limits of its data, however, and therefore built in 

additional levels of review and protection.  That is, the ROD requires implementation of various 

design criteria to minimize impacts; requires mitigation measures to reduce impacts; obligates 

the project proponent to monitor the Project during and after construction so that there is 

ongoing information about whether the environmental impacts are within the expected 
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parameters; and calls for adaptive management measures to modify operating procedures and/or 

mitigation measures if monitoring demonstrates that further actions are needed.  ROD at 1, 16-

18, 25, Att. 1, Att. 2, AR03D.00008, AR03D.00023-03D.00025, AR03D.00032, 

AR03D.00046-03D.00059   It is against this backdrop that Plaintiffs’ claims regarding the 2012 

Sheffield Wind data must be considered. 

The Sheffield Wind’s 2012 monitoring data was not available at the time of the FEIS 

and ROD.  Contrary to Plaintiffs’ assertions, however, the 2012 Sheffield data does not 

establish that “the Forest Service grossly underestimated the likely impact of this project” or 

require supplemental NEPA.  Docket 78-1, p. 47.  While Sheffield does have similarities to the 

Deerfield Wind Project, there is no reason to believe it is a better point of comparison than the 

combined data from the Lempster/Mars Hill/Stetson Mountain facilities.  The Forest Service not 

only evaluated the average mortality from those facilities but also the high and low numbers.  

The 2012 Sheffield figure is about twice the high number from the other facilities.14

                                                 
14  Thus, there is no support for Plaintiffs’ suggestion that the Forest Service considered only numbers four to five 
times less than Sheffield (Docket 78-1, p. 49, 50). 

  Further, as 

the data for the various facilities discussed in the FEIS make clear, there is variability between 

facilities and even from year to year at the same facility. FEIS at 315-317; AR03C.00817-

AR03C.00819; see also Blade Change SIR at 17; AR18F.00079.  The Forest Service 

acknowledged that the reasons for the 2012 mortality levels at Sheffield are uncertain.  The 

possible reasons are many, such as:  “topography; local differences in bat abundance and 

movement patterns; quality, distribution, and availability of bat habitat; or the rigor of the 

Sheffield experimental design compared to those for the other sites;” weather; or conditions 

during the 2012 season.  Blade Change SIR at 17, 18; AR18F.00079-18F.00080.  Given the 

limited data from Sheffield, the inability to pinpoint the reasons for the higher estimated 
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mortality, the larger set of data already considered, and the requirements in the ROD for 

mitigation, monitoring and adaptive management, it was eminently reasonable for the Forest 

Service to determine that no further NEPA analysis is required.  This Court should not allow 

Plaintiffs to “paralyze” the Forest Service “forcing them to perpetually reevaluate” the Project 

in response to the 2012 Sheffield data “only to find the new information outdated by the time a 

decision is made.”  New River Valley Greens v. U.S. Dep’t of Transp., 161 F.3d 3, 1998 WL 

633959 at 4 (4th Cir. Sept. 10, 1998) (unpublished) (quoting Marsh, 490 U.S. at 373).  There 

will be new data from wind facilities every year.  Since the ROD requires the project proponent 

to consider the Project’s actual impacts and to revise procedures if the impacts are beyond the 

expected range of results, the Forest Service should not be required to reopen its analysis each 

time new data is reported. 

Plaintiffs assert that the 2012 Sheffield data show there will be a substantially larger 

impact to little brown and tri-colored bats.  Docket 78-1, p. 48.  There is no basis for Plaintiffs’ 

extrapolation.  For example, the observations that generated the 10% little brown bat and 1% 

tri-colored bat mortality figures were based on pre-WNS conditions and therefore reflect a 

worst-case scenario.  FEIS at 319-320, 324, AR03C.00821-03C.00822, AR03C.00826.  

Accordingly, “estimating that little brown bats might account for 10% mortality likely is 

unrealistic for a site in Vermont in the aftermath of WNS.”  FEIS at 324, AR03C.00826; see 

also FEIS 248, AR03C.00750 (data suggest the little brown bats are almost completely absent 

from Vermont since the onset of WNS), 250, AR03C.00752 (same for tri-colored bat), 249, 

AR03C.00751 (mortality figures for little brown bat were from areas unaffected by WNS or 

before its onset), 250, AR03C.00752 (same for tri-colored bats).  The Agency has every reason 

to believe there will be very low mortality, if any, to little brown or tri-colored bats and 
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Plaintiffs can cite no record evidence to the contrary, particularly in the aftermath of WNS.  The 

2012 Sheffield data does not change that.15

  Plaintiffs argue that the Forest Service has distorted the 2012 Sheffield data.  What 

Plaintiffs allege as distortion is nothing of the sort.  Plaintiffs cite to an email from John Sease, a 

biologist on the Forest.  Docket 78-1, p. 49 (citing AR18H.00180).  He was asked by Jay Strand 

to look at the preliminary 2012 Sheffield data and explain it.  Id.   The cited email simply 

advises Mr. Strand that he will look at the preliminary data and work with it to make the figures 

comparable.  Creating comparable data would allow the Forest Service to have a way to 

evaluate the significance of the information.  Agencies and their staff are entitled to a 

presumption of regularity.  Cnty. of Seneca v. Cheney, 12 F.3d 8, 12 (2d Cir. 1994).  There is no 

evidence that Mr. Sease was attempting to manipulate the data and none may be presumed.   

  If or when the actual monitoring data for the 

Deerfield Wind Project demonstrate that results are beyond those considered in the FEIS, 

additional mitigation and adaptive management techniques can and will be employed. 

Plaintiffs try to make much of the initial use by Mr. Sease of a figure of 5.44 

bats/turbine for Sheffield in his May 6, 2013 Specialist Report.  Docket 78-1, p. 49.  There is a 

simple explanation for the number.  Mr. Sease was provided with the raw data of 2012 actual 

observations for Sheffield by the Vermont ANR before it was published. AR18H.00039-

18H.00040. That is the information used for his May 6 Report.  Sease 2013a at 5, 

AR18C.01319.  That data was then used to derive “estimated” mortality figures for the facility.  

The mortality numbers changed between the date when the actual data of observed mortality 

was given to Mr. Sease and when the annual estimated mortality numbers were finalized.  As 

                                                 
15  The Forest Service notes that the Sheffield data indicate that the bat mortality was comprised entirely of 
migratory tree bats: hoary, eastern and silver-haired.  Sease, 2013c (July) at 1, AR18C.01359.  To the extent that 
Plaintiffs believe that the nature and volume of bat mortality from Deerfield will be similar to Sheffield, then you 
would expect that there would be no mortality at Deerfield of either the little brown or tri-colored bat because they 
are not migratory bats. 
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Mr. Sease explained in his July 2013 Supplemental Specialist Report, his May 2013 Specialist 

Report cited to the raw data of actual observations.  Sease 2013c at 1, AR18C.01359.  This data 

was also made available at the time of the draft SIR on Blade Length.  Mr. Sease learned of the 

final data report (Martin 2103) including the higher estimated mortality figures after his May 6 

report and just prior to the release of the draft SIR.  Id. at n.1.  Since a preliminary review of the 

final data report indicated that the conclusions of his May 6 Specialist Report would not change, 

the Agency did not delay release of the draft SIR.  Instead, Mr. Sease prepared a Supplemental 

Specialist Report explaining the discrepancies and his actions and the Final SIR reflected the 

new information.  There was no attempt to obscure the true nature of the data.16

Plaintiffs argue that the 2012 Sheffield data is proof that the Forest Service’s original 

estimates of bat mortality are “fantasy, not science” and that the Project’s impacts to bats must 

therefore be re-evaluated.  Docket 78-1, p. 50.  In addition to the explanations above regarding 

the scientific integrity of the Forest Service’s analysis, there are other reasons to be cautious 

about reading too much into the single year of data from Sheffield.  Mr. Sease noted the 

additional rigor in gathering data of actual mortalities at Sheffield and that the Martin Report 

discusses the complications in trying to compare the Sheffield estimates to those of other sites.  

Mr. Sease concludes that the statistical analysis of this more rigorously collected actual data 

“may have resulted in a larger estimated annual mortality.”  Sease 2103c at 3, AR18C.01361.  

In other words, the Sheffield methodology may have generated a larger estimated mortality than 

what would have been generated using the same methods applied at most other sites.  This 

limits the usefulness of the Sheffield data as a point of comparison.  The Forest Service is 

  

                                                 
16 The State’s letter cited by Plaintiffs was submitted during the public input period for the draft Blade Length SIR.  
Docket 78-1, p. 49 (citing AR18E.00038-18E.00039).  It notes that the May 6 Specialist Report was based on the 
actual observations and that the estimated mortality was higher.  Those actions are explained and the estimated data 
considered in Mr. Sease’s July 2013 Specialist Report.    
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entitled to rely on its experts in concluding that the impacts are within the scope of the prior 

analysis and this Court should not second-guess these scientific conclusions. 

Plaintiffs’ attempt to manufacture a Forest Service cover-up is unavailing.  The Forest 

Service did not distort the available bat mortality data.  Nor have Plaintiffs established there is 

significant new information in the 2012 Sheffield data warranting a supplemental EIS.  The 

Forest Service met its NEPA obligations as to its analysis of potential bat impacts and is entitled 

to judgment as to Plaintiffs’ sixth claim in the Amended Complaint.      

C. The Forest Service’s Analysis Of Blasting Meets All NEPA Requirements. 
 
Plaintiffs claim that the Forest Service’s analysis of the likely impacts from blasting 

during the Project is deficient because “the Forest Service made no attempt in its FEIS to 

identify the specific areas where project blasting would occur, the amount of blasting necessary 

in those areas, or the extent of associated adverse environmental impacts.”  Docket 78-1, p. 

54.17  In short, Plaintiffs assert that the Forest Service glossed over the possible effects of 

blasting by leaving certain specific analysis of blasting until after the detailed project footprint 

is selected.18

The Forest Service recognized early on in the NEPA process that blasting was possible 

as part of the Project. AR02A.00085–02A.00086.  A review of the FEIS, ROD, and 

administrative record shows that the Forest Service analyzed and described the possible effects 

  Plaintiffs’ description of the Forest Service’s analysis of blasting is inaccurate, 

based on a faulty premise, and should be rejected.   

                                                 
17  Plaintiffs rely on Response to Comment 17D, AR03C.00204, which is responding to a comment regarding the 
amount of explosives used for the Lempster facility.  The Response indicates that it is not appropriate to extrapolate 
the level of blasting that might be needed for the Project because of site specific differences between Lempster and 
Deerfield.  The Response is not suggesting, as Plaintiffs imply, that the specificity of the Project area analysis was 
insufficient to determine the potential impacts. 
18  Plaintiffs’ citation to Response to Comment 400ZG, AR03C.00353, does not support their argument.  The 
comment states that “prior to any design, there must be a site specific geotechnical investigation … and a post 
design analysis.”  Id.  That is exactly what the Forest Service has proposed and does not establish that the NEPA 
analysis was inadequate. 
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of blasting from the Project.  FEIS at 77, AR03C.00579; FEIS at 79-82, AR03C.00581–

AR03C.00584; FEIS at 104-105, AR03C.00606-AR03C.00607; FEIS at 118, AR03C.00620; 

FEIS at 186-187, AR03C.00688-AR03C.00689; FEIS at 427-428, AR03C.00929-

AR03C.00930; ROD at 1-3, AR03D.00049.  This approach was consistent with logical project 

flow and the Forest Service’s NEPA obligations.     

As explained in the FEIS, the type of construction activities expected to occur for the 

Project include, but are not limited to: site and right-of-way clearing, construction of access 

roads, and excavation for the installation of turbine-associated facilities.  FEIS at 16, AR 

03C.00518; 104, AR03C.00606.  Blasting is addressed as part of these site preparation and 

construction activities, FEIS at 16, AR03C.00518; 79, AR03C.00581; 104, AR03C.00606; 186, 

AR03C.00688; and 427, AR03C.00929, and is anticipated to occur in the localized construction 

area and for limited time periods given the specific needs of the Project. FEIS at 82, 

AR03C.00584; 104, AR03C.00606.  As noted and listed above, the anticipated impacts of 

blasting are discussed throughout the FEIS. See also FEIS, Table 2.5-2, at 53, AR03C.00555.  

Finally, the Administrative Record includes additional information regarding the permitting 

processes that will shape the operating procedures of the Blasting Plan, specifically the 

conditions outlined in the Certificate of Public Good issued by the State of Vermont, 

AR11B.01566 - 11B.01567, AR11B.01601, AR11B.01661 and AR11B.01664, and the 

stipulations specific to blasting that will be associated with the authorized Special Use permit 

for the occupancy and use of the Project area. AR03B.00288. 

The FEIS and Administrative Record acknowledge that blasting may not be required in 

all areas because of the anticipated differences in subsurface conditions.  For example, the FEIS 

discloses that the presence or absence of certain geologic conditions could pose construction 
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limitations, including shallow bedrock that may require blasting.  FEIS at 74, AR03C.00576.  

After the exact locations of blasting are determined by the findings of the geotechnical rock 

boring surveys, blasting will only be used as needed.  FEIS Section 3.2.2.1.6 at 79-80, 

AR03C.00581 - 03C.00582; and FEIS at 82, AR03C.00584.  In addition, blasting will be 

implemented only within the parameters of the Blasting Plan.  The Blasting Plan will be 

prepared by a licensed professional engineer, and all blasting activities would be carried out by 

licensed and certified blasting technicians. FEIS at 79, AR03C.00581.19

Plaintiffs’ argument regarding blasting relies heavily on quotations from two cases.  

First, Plaintiffs quote from Mid States Coalition for Progress v. Surface Transp. Bd., 345 F.3d 

520 (8th Cir. 2003), and argue that the Forest Service ignored the effects of blasting.  Second, 

Plaintiffs rely on Kettle Range Conservation Grp. v. United States Forest Service, 148 F. Supp. 

2d 1107 (E.D. Wash. 2001), to argue that the Forest Service did not take the required “hard 

look” at blasting and did not offer a justification for why more definitive information could not 

be provided.

 

20

                                                 
19  Public comments on the SDEIS regarding blasting were addressed in Appendix J of the FEIS.  These include: p. 
14, comment 17D, AR03C.00204; p. 37, comment 45B, AR03C.00227; p. 152, comment 400L, AR03C.00342; p. 
163, comment 400ZG and comment 400 ZH, AR03C.00353.  Mitigation was also developed to address blasting 
issues: p. 3 under Geology and Soils, AR03C.00004; p. 4 under Noise, bullet 5, AR03C.00005; p. 5 under Water 
Quality and Water Resources, last bullet bottom of page 5, AR03C.00006; p. 7 under Avian (p. 6), last bullet on 
page 7, AR03C.00008; p. 13 under Safety and Security (p. 12), bullet 2 on page 13, AR03C.00014.  Plaintiffs have 
not challenged the efficacy of the mitigation measures. 

  Neither of these critiques is valid.  First, as described above, the Forest Service 

did not ignore the effects of blasting.  Although the Forest Service’s analysis of blasting may 

not rise to the level of specificity desired by Plaintiffs, the Forest Service detailed the potential 

effects of blasting in accordance with NEPA.  Cnty. of Suffolk v. Sec’y of the Interior, 562 F.2d 

1368, 1375 (2d Cir. 1977) (explaining that an EIS “need not be exhaustive to the point of 

discussing all possible details bearing on the proposed action”).  Furthermore, Plaintiffs have 

20 The Forest Service notes that the Mid-States case relies on a failure to perform any analysis of a specific impact, 
i.e., failure to consider air quality impacts from an increase supply of coal, 345 F. 3d at 548-549, and that Kettle 
Range is factually distinguishable. 
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made no attempt to demonstrate that the level of specificity they demand is essential to a 

reasoned decision. As described above, the record demonstrates that the Forest Service 

addressed blasting in sufficient detail and without leaving out necessary information.     

NEPA requires only that an agency take a “hard look” at the environmental 

consequences of a proposed action.  Robertson, 490 U.S. at 350.  An EIS is not “inadequate if 

the agency has made an adequate compilation of relevant information, has analyzed it 

reasonably, has not ignored pertinent data, and has made disclosures to the public.”21

D. The Project Does Not Violate The Wilderness Act. 

  Coal. On 

West Valley Nuclear Wastes, 592 F.3d at 310 (citing Sierra Club v. U.S. Army Corps of Eng’rs, 

701 F.2d 1011, 1029 (2d Cir. 1983)).  This is exactly how the Forest Service approached its 

blasting analysis for the Project, and therefore, the Forest Service’s approach to analyzing 

blasting was not arbitrary and capricious.   

The Deerfield Wind Project is not located in a designated wilderness area.  Instead, it is 

located in the GMNF’s Diverse Forest Management Area, an area which emphasizes a variety 

of forest uses such as vegetation management, recreation (both non-motorized and motorized), 

and public non-recreation like wind energy development.  FEIS at 63-64, 121, AR03C.00565-

03C.00566, AR03C.00623.  The Deerfield Wind Project is about 1.5 miles from the edge of the 

Aiken Wilderness at its closest point. FEIS at 112, AR03C.00614; ROD at 33, AR03D.00040.  

Plaintiffs do not argue that the Project is not consistent with activities authorized for the Diverse 

Forest Management Area.  Instead, they argue that even though such activities are authorized by 

the Forest Plan, that the Agency’s decision in the ROD violates the Wilderness Act.  In effect, 

Plaintiffs seek to create an undefined buffer zone around the Aiken Wilderness.  This is not 

                                                 
21 This is also the reason that Plaintiffs’ citation to 40 C.F.R. § 1502.22 is inapposite.  Docket 78-1, p. 56.  The 
Agency compiled information on the potential effects; there is no incomplete information within the meaning of 
that regulation. 
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required by the Wilderness Act.  And contrary to the unbridled hyperbole in Plaintiffs’ brief, the 

Project will not create a quasi-industrial zone; and will not strip the area of its wilderness 

characteristics.22

1. Plaintiffs Mischaracterize the Requirements of the Wilderness Act.  

 Docket 78-1, p. 1, 7.  The Project will not unduly impact the Aiken Wilderness 

and complies with the Wilderness Act in all respects.  Plaintiffs’ claim should be denied.   

Contrary to Plaintiffs’ suggestion, Docket 78-1, p. 8, the Forest Service is not arguing 

that the Deerfield Wind Project’s location outside of the Aiken Wilderness precludes review of 

the Project under the Wilderness Act.  Moreover, Plaintiffs’ comparison of the Vermont 

Wilderness Act to other site specific wilderness statutes, e.g., the Oregon Wilderness Act, 

Docket 78-1, p. 9-10, is a red herring.23

Section 4(b) of the Wilderness Act provides that an agency administering a wilderness 

area is responsible “for preserving the wilderness character of the area.”  The language of the 

Act clearly deals with administration within the actual wilderness area.

  As described below, the core of a Wilderness Act 

analysis focuses on whether or not a proposed project will impermissibly degrade the 

wilderness characteristics of a designated area.  Put simply, the Forest Service, as documented 

in the Administrative Record, has demonstrated that the effects of the Project will not 

impermissibly degrade the wilderness characteristics of the Aiken Wilderness.   

24

                                                 
22  The Project is certainly not an “analogous structure” to the ferris wheels depicted and discussed in Plaintiffs’ 
brief and the referenced extra-record article.  Docket 78-1, p. 12.  

  “When administering 

a wilderness area, the Forest Service must balance many competing interests. The administering 

agency is charged with maintaining the wilderness character of the land, providing opportunities 

23 This comparison is also incomplete.  “[J]ust as certain wilderness statutes demonstrate Congress’s ability to 
exclude buffer zones when it chooses,” Congress also “knows how to create a more specific statutory command to 
forbid any impact on wilderness.”  Izaak Walton League of Am., Inc. v. Kimbell, 516 F. Supp. 2d 982, 989 (D. 
Minn. 2007) (citing Greater Yellowstone Coal. v. Timchak, No. Cv-06-04-BLU, 2006 WL 3386731, *6-7 (D. Idaho 
Nov. 21, 2006) (emphasis added).  The Vermont Wilderness Act contains no such prohibition of “any impact”. 
24 Similarly, 36 C.F.R. § 293.2, and the cases cited in Plaintiffs’ brief on page 7, clearly relate to management of a 
wilderness area itself.  Docket 78-1, p. 7.  
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for wilderness recreation, managing fire and insect risk, and even facilitating mineral extraction 

activities.” High Sierra Hikers Ass’n v. Blackwell, 390 F.3d 630, 647 (9th Cir. 2004).  The 

language demonstrates that even within a designated wilderness the Forest Service has 

management discretion.  Wilderness Watch v. U.S. Fish and Wildlife Serv., 629 F.3d 1024, 1033 

(9th Cir. 2010) (“[T]hose competing instructions call for the application of judgment and 

discretion.”). That discretion is greater where, as here, the Forest Service’s management 

activities will occur outside of a designated wilderness.  See Wyoming, 661 F.3d at 1235.  

Plaintiffs reference language from Izaak Walton League v. Kimbell, 516 F. Supp. 2d 982 

(D. Minn. 2007), which is the most oft-cited case addressing the effect of the Wilderness Act on 

development outside, but nearby, a wilderness area.  Plaintiffs rely on dicta from Izaak Walton 

League to reach the conclusion that the Forest Service’s duty to preserve the Wilderness does 

not cease at the Wilderness boundary.  This Court should decline to rely on Plaintiffs’ selective 

interpretation of the Izaak Walton League dicta not only because it is dicta, but because it fails 

to describe the complete analysis of the Izaak Walton League opinion.  The court in Izaak 

Walton League also noted that “a per se ban on all agency activity having some impact on the 

adjoining [non-]wilderness area would substantially impede [Forest Service] administration of 

wilderness areas.” Id. at 989 (emphasis added).  Such a rule, the court observed, “could serve to 

expand the wilderness boundaries beyond the area established by Congress.”  Id.  Indeed, an 

agency’s duty under Section 4(b) of the Wilderness Act “must take into account the fact that, at 

some point, the wilderness stops and civilization begins.”  Id.  Thus, even if Izaak Walton 

League were binding on this Court, which it is not, Plaintiffs’ version of its analysis would be 

far from dispositive here.  According to the Izaak Walton League opinion, an agency should 

consider “the nature of the agency activity, the existing character of the wilderness area 

Case 1:12-cv-00073-jgm   Document 79-1   Filed 01/17/14   Page 48 of 71



39 
 

[changed by the activity], and the extent to which the essential, natural characteristics of the 

wilderness area are changed by the agency activity.” Id.  See also Newton Cnty. Wildlife Ass’n 

v. Rogers, 141 F.3d 803, 810 (8th Cir. 1998) (approving of the Forest Service’s consideration of 

the effects of timber sales on designated wilderness areas located downstream from the sites of 

the timber sales).  The Forest Service did exactly this, and found that the Deerfield Wind Project 

will not impermissibly degrade the wilderness characteristics of the Aiken Wilderness.  

Plaintiffs’ contention that the Project violates the Wilderness Act is unsupported by the record.  

2. The Forest Service Thoroughly Reviewed The Potential Visual Impacts And 
The Potential Noise Impacts Of The Deerfield Wind Project.  

Contrary to Plaintiffs’ assertions, the Forest Service’s review of the potential visual 

impacts and potential noise impacts of the Deerfield Wind Project on the Aiken Wilderness was 

well-reasoned and clearly documented.  That analysis demonstrates that the Project complies 

with the Wilderness Act. 

The FEIS incorporates the best available science and references multiple reports and 

analyses specific to potential impacts to the Aiken Wilderness.  These reports are not 

incomplete or misleading.  The analysis for the wilderness resource as disclosed in the FEIS 

was conducted by the third party contractor Environmental Design and Research (“EDR”), who 

was selected by the Forest Service to conduct and complete the analysis and prepare the 

documents according to Forest Service regulations.  EDR’s analysis is supported by reports 

from various sources including those provided by outside experts paid for by the applicant.  

EDR independently reviewed these reports to complete the analysis.  AR01A.00125-

01A.00126; and FEIS at 450, AR03C.00952.  Finally, the reports were independently reviewed 

by the Forest Service and document the agency’s review and conclusions regarding potential 

effects on wilderness characteristics.  AR01A.00126; and FEIS at 118, AR03C.00620. 
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The primary study used to characterize the Project area and assess visual impacts was 

the Visual Impact Assessment (“VIA”), a very thorough and complete document developed and 

maintained over the duration of the analysis.  AR10B.17897- 10B.18064.  Likewise, the 

primary information used to assess noise impacts were noise studies conducted specifically for 

the Project area throughout the analysis process. AR10B.12473 - 10B.12509; AR10B.12510 - 

10B.12553.  These studies demonstrate that the Forest Service thoroughly reviewed the 

potential visual impacts and noise impacts of the Deerfield Wind Project specific to the Aiken 

Wilderness.  See also infra §§ D.3-D.6. 

3. The Deerfield Wind Project Will Not Impermissibly Degrade The Views 
Available From The Aiken Wilderness. 

The Forest Service admits that the turbines will be visible from some areas in the Aiken 

Wilderness during part of the year.  That is not enough for Plaintiffs to meet their burden to 

prove a violation of the Wilderness Act.  

The record documents that the Forest took a hard look at potential visual effects 

associated with the Project.  The Project view shed was analyzed over many months and 

information gathered to determine locations for possible viewpoints to analyze in detail and 

complete simulations.  FEIS at 125-127, AR03C.00627–03C.00629.  This analysis included 

field visits to potentially representative viewpoint locations.  The field assessments included 

both GMNF land and public viewing areas outside the Forest.  Trips into surrounding GMNF 

lands were made on snowshoes, skis and by snowmobile over the course of two months and at 

least five separate visits, and, most importantly, included visits to the Aiken Wilderness.  

AR10B.17910; and FEIS at 126, AR03C.00628.  The VIA includes a number of photographs 

from within the Aiken Wilderness.  AR10B.17941–10B.17945.  Although many of the 

viewpoints visited are almost entirely forested, they were considered to have the highest 
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potential for public use within relatively proximate areas of the GMNF (distances extended up 

to 5.5 miles away from the Project).  AR10B.17910.  A total of 27 viewpoints were selected 

based on this analysis.  These included state and local roads; parks including Molly Stark State 

Park, Woodford State Park, and Whitingham Park; lakes and ponds and their associated beaches 

and boat launch areas such as Harriman and Somerset Reservoir; and views from the Haystack 

Golf Course.  FEIS at 126, AR3C.00628.  From these 27 viewpoints, simulations were prepared 

for 11 viewpoint locations around the region.  FEIS at 142, AR3C.00644.  Simulation locations 

were selected to represent a range of distances and viewing angles, to illustrate views from 

some of the more visually sensitive viewing locations, and to provide a variety of viewing 

environments.  Recommendations for simulation locations were made by local officials and by 

GMNF resource specialists, and did not include the Aiken Wilderness.  AR10B.17913; and 

FEIS at 142, AR 03C.00644.   

The VIA demonstrates that the Project will have little impact to the visual resources in 

the Aiken Wilderness, and certainly not enough to establish a violation of the Wilderness Act.  

As stated on page 149 of the FEIS, AR03C.00651, there are no designated trails or features 

within the Aiken Wilderness from which to establish a defined viewpoint.  The area’s complex 

topography and diverse vegetation would make the Project difficult to see from most areas 

within the Aiken Wilderness, even during the winter months.  The record discloses that the 

Project would be most visible from several of the steeper hardwood covered hillsides especially 

along the eastern edge of the Wilderness.  From the typically rounded hilltops, however, dense 

trees block visibility.  The Project would also be visible from two small hillsides along the 

southwestern edge of the Wilderness, but not along the flanks of Prospect Mountain within the 

Wilderness boundary.  Regardless of the season, views of the Project would likely be fully or 
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substantially screened from the open wetlands in this area due to their low elevation and 

surrounding hills.  AR10B.17940-10B.17945; and FEIS 149-151, AR03C.00650-03C.00653.25

As a whole, “the Aiken Wilderness is not a place people visit for distant views.  FEIS at 

151, AR03C.00653.  The occasional filtered views of the Project are unlikely to diminish the 

experience of users of this area.  Id.  Due to the abundance of foreground vegetation, and the 

varied landforms that limit viewing opportunities, the turbines would appear as a minor and 

subordinate part of the existing natural landscape. Id. 

  

During the winter, the views that exist would be through tree trunks and branches at distances of 

1.5 to 5 miles away; in no case would the Project be a focal point or dominate views.  Id.  

Clearly, the visual impacts on Aiken, ranging from none to minimal glimpses of the distant 

turbines, depends on location, season, vegetation, and other factors taken into consideration 

during the analysis. 

In attempting to prove that the Forest Service’s analysis was deficient, Plaintiffs ignore 

the science and facts and instead make wild, unsupported allegations.  Their “plain English 

translations” of the FEIS are anything but.  Docket 78-1, p. 13-14.  As stated in the FEIS and 

explained above, the Agency identified the potential for visual impacts and reasonably 

determined that there are limited locations within the Aiken where there may be visual impacts 

due to topography, density of tree cover, and distance.  Even in those locations, the views will 

be filtered and limited for the same reasons and due to design criteria (the color of the turbines).    

For all of these reasons, the Forest Service’s conclusion that the Deerfield Wind Project would 

not impermissibly degrade the Aiken Wilderness is not arbitrary and capricious.  

                                                 
25  This discussion is found in the FEIS Section addressing the Proposed Action, i.e., the 17 turbine configuration. 
The description of visual impacts for Alternative 2 (the chosen alternative) shows them to be less than, but 
generally similar to, what is set out for the Proposed Action.  FEIS at 161, 162, AR03C.00663- 03C.00664. 
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4. Aircraft Safety Lighting Will Not Impermissibly Degrade The Views From 
The Aiken Wilderness. 

Red flashing lights that will be lit at night will be mounted on an estimated total of seven 

turbines, four at the Western Project site and three at the Eastern Project site.  ROD at 2, 

AR03D.00009.  This configuration of aircraft safety lighting, representing compliance with the 

minimum Federal Aviation Administration (“FAA”) requirements, will not impermissibly 

degrade the wilderness characteristics of the Aiken Wilderness.  Plaintiffs allege in passing that 

the FEIS fails to adequately analyze the impacts from the lights to be mounted on the turbines 

and suggest this design feature leads to a violation of the Wilderness Act.  Docket 78-1, p.15.  

Plaintiffs do not support their allegation with either analysis or evidence from the record.  For 

that reason alone, the claim should be denied.  Even if the Court does consider the issue, it 

should find that the lighting requirements do not violate the Wilderness Act. 

As demonstrated in the prior section, visibility of the Project from the Aiken will be 

limited and will not significantly impair its wilderness characteristics.  That analysis applies 

equally to consideration of the Project’s lighting.  In addition, the FEIS notes that generally 

FAA obstruction lights like those to be mounted on some of the turbines “are designed to be 

visible to aircraft but not to light up the general area.  They do not contribute to sky glow.”  

FEIS at 147, 148, 152, 153, 159, AR03C.00649-03C.00650, AR03C.00654-03C.00655, 

AR03C.00661; and App J at 57, 58, AR03.00247-03.00248.   

Not only does the current configuration satisfy the Wilderness Act, there is the 

expectation that any impacts will be further mitigated when new lighting technology is 

approved by the FAA.  During the informal appeal process to address appeal issues filed by the 

Appalachian Trail Conservancy and the Green Mountain Club regarding night lighting, an 

agreement was made to modify the mitigation regarding night lighting.  AR16B.00247- 
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16B.00250; AR16C.00247-16C.00251; and AR16B.00264.  The Radar Lighting SIR dated 

April 9, 2012 documents that radar-activated FAA obstruction lighting technology: 

will be used for turbine lighting at the time of turbine tower placement at the 
project site pending final FAA approval per a revision to FAA Advisory Circular 
No. 70/7460-1K “Obstruction Marking and Lighting (FAA, 2007)”. If the FAA 
circular is not yet released at the time of turbine tower placement, the minimum 
turbine lighting required by the FAA will be used until the radar-activated 
technology becomes available. Once the radar-activated lighting technology 
receives FAA approval, the existing traditional lighting activation system will be 
replaced within six months.  
 

AR03D.00089 - 03D.00091 (emphasis added). 

The specialist responsible for the visual effects section of the FEIS noted that “[t]he 

proposed modification for the radar-activated night lighting, if approved by the FAA and 

implemented, will offer a better solution in addressing the concerns centered on the issue.  It 

will reduce the duration of night time when the lights may be viewed, thus enhancing night time 

views and the experience which people desire.”  AR03D.00092-03D.00093.  Therefore, not 

only does the Project currently comply with the Wilderness Act, concerns regarding the effects 

of aircraft safety lighting on the wilderness character of the Aiken Wilderness have been 

addressed and will be ameliorated by the above-described mitigation.   

Plaintiffs’ arguments that the Wilderness Act prohibits any visual degradation by a use 

outside the wilderness lead to an absurd result, i.e., no impacts on the existing views (day or 

night) from Wilderness.  That is not the law.  The impacts from the Project will be minimal; 

judgment should be entered for the Forest Service on count one of the amended complaint. 

5. Any Noise Impacts Of The Deerfield Wind Project Will Not Impermissibly 
Degrade The Character Of The Aiken Wilderness. 

Plaintiffs assert that because noise from the Project may be audible at the boundary of 

the Aiken Wilderness closest to the Project that there is a violation of the Wilderness Act.  
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There is no statutory or caselaw support for this surprising proposition.26

The FEIS concludes that the Project could affect noise levels at the edge of the Aiken 

Wilderness by “up to a 7 dba increase” but with a total noise level well below the 45 dba 

standard.

  The FEIS clearly 

describes the potential noise impacts to visitors to the Aiken Wilderness.  Those impacts are 

minor at best and in no way constitute a violation of the Act. 

27

                                                 
26  Plaintiffs cite the Section 1131(c) definition of wilderness.  Docket 78-1, p. 18.  Even the definition provides 
that there may be some man-made impacts in a designated area.  Section 1131(c) (the area should be such that “the 
imprint of man’s work [is] substantially unnoticeable.”).  Management is covered in Section 1133(b)’s 
requirements to “preserve the wilderness character.”  Neither of these provisions support the “no impact” rule 
proffered by Plaintiffs.    

  FEIS at 99-100, AR03C.00601-03C.00602 (standard is 45 dba), 116, AR03C.00618 

(up to 7dba increase; total stays below 45).  Noise monitoring data was collected at various 

locations, including Station MB1, which was specifically placed to assess noise impacts to the 

Aiken Wilderness.  This station was located on Forest Road 74 adjacent to the eastern border of 

the Aiken Wilderness at the point where the Wilderness is closest to the Project area.  FEIS at 

101, AR03C.00603.  The FEIS repeatedly states that “the modeled sound levels represent worst-

case conditions,” as they are “based on the maximum sound output from the wind turbines (i.e., 

the mean reference sound power level plus the confidence interval provided by the 

manufacturers), and assume a moderate nighttime inversion with winds blowing from each 

turbine to each receiver.”  FEIS at 108, AR03C.00610.  As visitors go deeper into the 

Wilderness Area, lesser, or conceivably no, potential Project noise impacts would be expected. 

The middle of the Wilderness area is approximately three miles from the closest proposed 

turbine.  The heavy vegetation during summer months and ambient sound from year-round 

27 Appendix B of the FEIS (AR03A.00010-03A.00023) is a “noise primer” explaining basic concepts associated 
with the science of sound and how it is measured.  In this primer, any dba between approximately 28 and 43 is 
considered “faint,” its perception is compared to a “quiet rural area, no wind or traffic.”  This provides a good 
context for the “worst case” increase of 7 dba at the boundary of the Aiken Wilderness, and supports the ROD’s 
conclusion that the potentially small (if any) increase in noise within the Wilderness will not cause undue adverse 
impact to wilderness character. 
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traffic on Route 9, occasional snowmobile noise in the winter,28

The FEIS describes the process used for noise analysis in the greatest level of detail as it 

pertains to the Proposed Action, but the same rationale can be applied for the chosen alternative 

– Alternative 2.  Since conservative assumptions were intentionally used in the noise modeling 

to ensure analysis of worst-case impacts, the result is that any Project-related noise increase 

would likely be less than the noted 4 dba for the Proposed Action and likewise, less than the 7 

dba for the selected alternative.  FEIS at 112, AR03C.00614.  For the Proposed Action, the 

FEIS explains (AR03C.00614-03C.00615) as follows: 

 and other existing sources 

would further mask any Project noise for visitors into the deep interior of the Wilderness (i.e., 

further away from the Project than monitoring Site MB1).  In comparison, the middle of the 

Wilderness area is approximately 2.1 miles from Route 9, nearly a mile closer than the Project. 

FEIS at 112-113, AR03C.00614–03C.00615.   

• Leaves, insects, and birdcalls would help muffle or mask project noise.  

• Operation of snowmobiles on Forest Road 74 would create far more noise along 
the eastern border of the Aiken Wilderness than turbines located a minimum of 
1.5 miles away, thereby providing wintertime masking of project-related noise.  

• Because snowmobile noise is part of the existing wintertime noise environment 
(yet was not included in the background sound monitoring), the measured 
background sound levels are lower than those actually experienced at this site 
during much of the winter. Therefore, the modeled maximum difference of 4 dba 
[7 dba for the selected alternative, (FEIS at 116, AR03C.00618)] would be most 
likely to occur in early spring and late fall. 

• The Aiken Wilderness was designated as wilderness in 1984, after the local state 
highway system was established. Therefore, in addition to other noise in the 
Aiken Wilderness, noise from the local roads will be heard in the area, and any 
noise impacts would most likely result first from traffic on Route 9. 

                                                 
28 Plaintiffs admit that there is snowmobile noise in the Aiken during the winter but ignore that the snowmobiles 
will mask the turbine noise.  Docket 78-1, p. 18.  
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To be clear, the Forest Service does not claim that these turbines will never be heard in 

the Aiken Wilderness but properly concluded that the effects of noise will not cause undue 

adverse effects to wilderness character.29

6. Plaintiffs’ Other Arguments Regarding Noise Impacts And The Wilderness 
Act Are Without Merit. 

 FEIS at 113, 116, AR03C.00615, AR03C.00618; 

ROD at 22, 33; AR03D.00029, AR03D.00040.   

a. The Sound Of The Wind Turbines Will Be Masked.  

Plaintiffs claim that the Forest Service has equated the sound of the turbines with the 

sound of wind.  Docket 78-1, p. 19.  Instead, the FEIS actually explains that because “the 

frequency spectrum from wind is very similar to the frequency spectrum from a wind turbine” 

the sound of the turbines will be masked by the wind.  FEIS at 106, AR03C.00608.  The sound 

of the turbines will be masked by several other sounds, including natural wind, vegetation and 

other sounds such as snowmobiles and traffic.  FEIS at 106-118, AR03C.00608–03C.00620.  

Therefore, Plaintiffs’ claim is not an accurate description of the contents of the record.  The 

overall noise level will be below the 45 dba Project limit and consistent with World Health 

Organization guidelines.  FEIS at 106, 116, AR 03C.00608, AR03C.00618.  Even without the 

other masking noises, the sound will be faint; a typical conversation in a room is between 50-60 

dba.  FEIS, App. B at 2, 3 (conversation is 50-60 dba; sound from 28-43 is faint), 

AR03C.00020- 03C.00021.  However you characterize the sound of the Project’s wind turbines, 

they do not have any significant impact on the Aiken’s wilderness character. 

                                                 
29  Plaintiffs also assert that the Forest Service acknowledges that the nearby presence of any wind turbines 
substantially impairs a wilderness area because of its actions in declining to recommend the Yaw Pond for 
Congressional designation.  Docket 78-1, p. 19.  That assertion is without merit.  As noted in the FEIS response to 
comments cited by Plaintiffs, there were many reasons Yaw Pond was not recommended, most significantly the 
“motorized use surrounding the area and the outstanding rights for power line construction.”  FEIS, App. J at 64, 
AR03C.00254.  In any event, the facts here demonstrate that the Project will have little to no sound impacts on the 
Aiken Wilderness. 
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b. Two Of The Noise Monitoring Locations Are In Forested Locations 
Approximately One Mile Away From Any Residences. 

Plaintiffs allege that the Forest Service has attempted to minimize the noise impacts by 

“pointing out that the Wilderness is ‘isolated.’”  Docket 78-1, p. 17 (quoting FEIS).  The FEIS 

statement regarding isolated forest is taken out of context by the Plaintiffs.  The complete 

statement in the FEIS is found in the “Summary of Proposed Action Impacts” and reads, 

“[i]ncreases in sound levels from existing conditions due to the Proposed Action would occur at 

Site MB1 near the eastern border of the Aiken Wilderness and Site MB3 in the Lamb Brook 

Area.  It is important to note that these areas are generally isolated, forested locations, with no 

residences nearby (within 1 mile).”  FEIS at 115, AR03C.00617.  With these words the Forest 

Service is characterizing the two monitoring locations along the Aiken Wilderness and in the 

Lamb Brook area.  The Forest Service did not use isolation to disregard effects, but rather 

concluded that any noise heard in isolated forested locations would not disturb local residents at 

their homes.  In addition, contrary to Plaintiffs’ accusations of mere speculation, the noise 

modeling methodology used by the contractor (Resource Systems Group, Inc.) supports the 

Agency’s conclusion that noise is expected to decrease as visitors travel beyond MB1 and into 

the Wilderness. FEIS at 112-113, AR03C.00614–03C.00615.  In sum, the Agency did not 

improperly minimize the noise effects and those effects will not violate the Wilderness Act.  

c. Plaintiffs’ Description Of Any Disagreement Between The Forest 
Service And The National Park Service Regarding Noise Impacts Of 
The Deerfield Wind Project Is Inaccurate And Does Not Establish A 
Violation Of The Wilderness Act.  

In order to fully consider the potential impacts for the proposed change in turbine blade 

length, the Forest Service requested the National Park Service – Natural and Night Skies 

Division (“NPS”) to review the related noise analysis.  Plaintiffs suggest that the “NPS was 
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highly critical of the claim” that a 7 dba increase would not be audible to humans.  In fact, no 

such claim was made by the Forest Service, and no such claim was reviewed by the NPS.  

Docket 78-1, p. 22.  Plaintiffs are confusing the results from the original sound analysis with 

those of the later analysis for the blade length change.  They also have taken a disagreement 

about a contextual comment about how increased sound may affect a community and 

mistakenly stated it as a disagreement about the actual impacts from the Project.   

The bottom-line is that the NPS did not disagree with the conclusion that there would 

not be a significant difference in noise from the increased blade length.  Plaintiffs’ quote from 

the NPS document includes this very point.  While NPS calls for “a more balanced presentation 

of noise impacts,” the document notes that modifying the presentation “will not alter the 

conclusion regarding this project.”  Docket 78-1, p. 22 (quoting AR18C.01225).  That 

conclusion, of course, was that the change in blade length would not lead to significantly 

different noise impacts than analyzed for the FEIS. 

As a starting point, it is important to understand the context of the analysis at issue.  The 

original noise analysis determined that the Project could affect noise levels at the edge of the 

Aiken Wilderness by “up to a 7 dba increase.”  FEIS at 116, AR03C.00618.  When the project 

proponent requested a modification to allow for increased blade length for some of the turbines, 

the Forest Service undertook an analysis of the potential impacts from the change to determine 

if a supplemental EIS was required.  As part of that process, the Forest Service considered 

whether there would be a change in the noise impacts outside of the scope of the FEIS analysis.    

The Environmental Design and Research’s (third party contractor – EDR) noise review 

and specialist report, AR18C.00155-18C.00160, analyzed potential changes in effects as a result 

of increasing the length of the turbine blades. EDR stated, “When comparing noise levels 
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produced by the turbine configuration approved in the ROD, and the layout incorporating the 

proposed blade change request at non‐residential receivers (e.g., National Forest system lands), 

the difference in sound level at modeled receivers ranges from no change to an increase of 1 

dB, depending on location.” AR18C.00157 (emphasis added).  The 1 dba increase was predicted 

by the 2012 RSG study.  AR18C.00203-18C.00209. That report, reviewed by EDR, stated that 

the change in blade length would result in no change in the sound level at the Aiken receiver. 

See Table 2, RSG report at 3, AR18C.00205.  EDR, therefore, validated that finding of a 

maximum increase in sound levels of 1 dba as a result of the longer blade lengths.  In order to 

put that effect into context, EDR made the statement that “sound increases up to 3 dB are 

considered undetectable to barely perceptible, and generally have no appreciable effect on 

receptors.”  AR18C.00157.  

The NPS was asked to review the sound analysis materials, including the review 

summary of the blade length change provided by EDR.  AR18A.00076, AR18A.00077-

18A.00083, AR18A.00084-18A.00089, AR18A.00090-18A.00091, AR18A.00092-18A.00103.  

NPS’s role was to review the findings pertaining to the proposed change in blade length.  The 

NPS in its review of the new information, AR18C.01224-18C.01225, including EDR’s analysis 

and findings, was not asked to and thus did not concern itself with the specific finding in the 

FEIS of a 7 dba increase in sound levels at the Aiken receiver when comparing the existing 

condition (i.e., No Action) to the Reduced West (selected) Alternative. No mention of the 7 dba 

increase was made in the NPS report.  Thus, the premise of Plaintiffs’ argument, that the NPS 

had some disagreement related to either the 7 dba figure or the overall impact of that increase on 

the Aiken, is without merit.30

                                                 
30  The NPS did disagree with the EDR statement that sound increases up to 3 dba are considered undetectable to 
barely perceptible; this resulted in a difference of opinion regarding the effects of the 0 to 1 dba increase in sound 
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In conclusion, both parties, EDR and the NPS, may be correct in their assumptions 

regarding the effects of a 3 dba increase in sound levels. Their perspectives were based on 

different contexts and settings.  Aside from these differences of perspective, both parties 

concluded that there would be no change or at most a 1 dba increase in sound levels from the 

proposed blade length change, that all sound levels would remain below the 45 dba threshold 

used in the original analysis, and that the impacts of the blade change are within the range of 

impacts disclosed in the analysis. This does not establish that the Forest Service misstated the 

noise impacts nor does it establish a violation of the Wilderness Act. 

E. The Forest Service’s Analysis Of Potential Impacts On The Aiken Wilderness 
Satisfies NEPA Requirements. 

 
As an add-on argument, Plaintiffs argue that the Forest Service violated NEPA with its 

analysis of the potential visual and noise impacts of the Deerfield Wind Project on the Aiken 

Wilderness.  Docket 78-1, p. 13-15, 23-25.  Plaintiffs do not cover any new ground with this 

argument.  Instead, the argument rehashes the same concerns described in Plaintiffs’ earlier 

argument that the Deerfield Wind Project violates the Wilderness Act and seems to suggest that 

the purported Wilderness Act violation demonstrates a violation of NEPA.  But NEPA is a 

                                                                                                                                                            
levels.  The record fully explains this difference of opinion between EDR and the NPS.  After the NPS disagreed 
with EDR’s statement, the Forest Service recognized the difference of opinion and asked both EDR and NPS to 
provide further clarification. AR18C.01221-18C.01222 and 18H.00072-18H.00073.  In addition, the Forest Service 
prepared a summary of the difference of opinion regarding the potential impacts of a 3 dba increase in sound levels.  
The summary describes how the difference of opinion originated and fully explains each party’s (EDR and NPS) 
position, rationale, and context. AR18C.01198-18C.01210.  EDR’s supplemental material included references to 
support their statement.  AR18C.00210-18C.00543 (WHO report); AR18C.00175-18C.00202 (New York State 
Dept. of Environmental Conservation Report); and AR18C.00163-18C.00174 (the Hessler report from the Noise 
Control Engineering Journal).  When asked to provide further clarification after the difference of opinion was 
recognized, the NPS sent a response via email dated March 4, 2013. AR18C.01216-18C.01219.  In it, NPS explains 
their thoughts on perceived loudness.   AR18C.01216. NPS also notes that the context of their references/findings 
is related to “community annoyance findings.”  Id. Perceived loudness in a community setting is the context for 
NPS’s comments while EDR’s context is simply what effect a 3 dba increase in sound level might have at the 
receptor located in the remote setting on the border of the Aiken Wilderness.  Thus, Plaintiffs’ conclusion that the 
up to  “7dBA” increase in noise near the Aiken Wilderness boundary will more than double the number of people 
who are ‘highly annoyed’ by it, and more than halve the distance from which people will hear the turbines” has no 
basis in the record.  Docket 78-1, p. 23.  
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procedural statute, not a substantive statute, and a substantive violation does not by itself 

implicate the Agency’s efforts to analyze the Project’s environmental impacts.  As Plaintiffs 

concede, an EIS satisfies NEPA if there was sufficient information for the decision-maker to 

fully consider the environmental impacts and make a reasoned decision.  Docket 78-1, 23 

(citing Suffolk Cnty., 562 F.2d at 1375).  As described above in the context of the Wilderness 

Act and the potential visual and noise impacts of the Deerfield Wind Project on the Aiken 

Wilderness, the Forest Service took the required “hard look” at potential visual and noise 

impacts to satisfy NEPA.  See supra, §§ D.1-D.5. 

Plaintiffs assert that “very little work was done with respect to determining the visual 

impacts of the Deerfield Wind turbines on the wilderness.”  Docket 78-1, p. 13; see also id. p. 

24.  As noted in Section D.2 above, nothing could be further from the truth.  Plaintiffs rely on a 

quote from FEIS at 149, AR03C.00651, about the difficulty in inventorying potential views and 

suggest this documents the Agency’s failure to adequately analyze impacts.  In fact, that quote 

demonstrates the Agency took reasonable steps to gather information.  Plaintiffs do not dispute 

that there is no easy access into the interior of the Aiken, that there is a lack of trails, complex 

topography, and dense vegetation (in the summer months).  The field surveys focused on the 

areas most likely to be used by the public (and therefore where they might view the Project).  

FEIS at 149, AR03C.00651; AR10B.17940.  They also occurred in the winter when the 

possibility of a view would be greatest.  Id.  NEPA requires that the Agency’s analysis have a 

rational basis.  Prairie Band Pottawatomie Nation v. FHWA, 684 F.3d 1002, 1013-14 (10th Cir. 

2012).  The Forest Service’s NEPA analysis of the effects on the Aiken Wilderness had such a 

basis.  This Court should reject the “fly-specking” Plaintiffs suggest.31

                                                 
31  Plaintiffs assert that there is no information as to the length of time and number of people who surveyed the 
Aiken for visual information, Docket 78-1, p. 13, but do not explain why omitting such information was arbitrary 

 Swanson, 87 F.3d at 343.     
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Plaintiffs argue that the FEIS is deficient since there were no noise monitors placed 

within the Aiken Wilderness.  Docket 78-1, p. 18, 24.  The administrative record does not 

support that claim.  Plaintiffs do not explain why/how such monitors would have benefitted the 

decision-maker in any significant way.  The projected sound level at the boundary of the Aiken 

was 32 dba or an increase of 7 dba from the existing sound level of 25 dba, FEIS at 112, 116, 

Figure 3.4-3, Figure 3.4-6; AR03C.00614, AR03C.00618, AR03C.00454, AR03C.00457.  A 

sound level of between 28 and 43 is considered “faint” and the equivalent of a quiet rural area 

with no traffic or wind.  FEIS App. B at 3, AR03C.00021.  Plaintiffs can point to nothing in the 

record to support a conclusion that the noise would increase further into the interior of the 

Aiken.  Thus, interior monitoring would not have provided information necessary to make an 

informed decision.  As the NEPA regulations state, “NEPA documents must concentrate on the 

issues that are truly significant to the action in question, rather than amassing needless detail.”  

40 C.F.R. § 1500.1(b).  The Agency’s conclusion that the noise analysis was adequate without 

additional monitors in the Aiken was not arbitrary and capricious. 

Plaintiffs allege without the support of legal authority that the FEIS was deficient 

because it incorporated language from various expert reports.  Docket 78-1, pp. 15-16, 20-21.  

That claim is baseless.  Plaintiffs do not dispute the veracity of the information in the technical 

reports.  It is not clear why, then, Plaintiffs believe that using the information in the FEIS 

violates NEPA. First, the Agency referenced the scientific reports in the FEIS “References,” as 

Plaintiffs acknowledge.  Docket 78-1, p.15; see FEIS at 464, 471, 480, AR03C.00966, 

AR03C.00973, AR03C.00982.  Second, the information cited from the VIA prepared by Jean 

Vissering reflects her characterizations of the terrain in the Aiken and difficulties in performing 

                                                                                                                                                            
and capricious.   The views would not change depending on the length of time spent in a location or if more people 
were there.  Moreover, the record shows that the visual surveys were done over two months in the surrounding 
GMNF lands and during the summer, fall, and winter of 2003 and 2004 for non-GMNF lands.  AR10B.17910.   
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the field assessment.  There is no reason for the Forest Service to start from scratch when 

describing these things in the FEIS.  Third, the information cited from the Kenneth Kaliski 

noise study reflects data he prepared, the methodologies he used for the study, and basic 

science.  There was no reason for the Forest Service to reshuffle the data, or start with a blank 

slate when describing the science and methodologies in the FEIS.  But for a single example 

discussed elsewhere,32

The Forest Service took a “hard look” at the environmental impacts of the Project to the 

Aiken Wilderness.  Plaintiffs simply disagree with the Agency’s decision but do not 

demonstrate any flaw in the NEPA process.  “Notably, the NEPA statutory framework provides 

no substantive guarantees; it prescribes adherence to a particular process, not the production of a 

particular result.” Spiller v. White, 352 F.3d 235, 238 (5th Cir. 2003).  “Ultimately, of course, it 

is not better documents but better decisions that count.”  40 C.F.R. § 1500.1(c).  The process 

fully informed the decision-maker and should be upheld by the Court.  Plaintiffs’ third claim in 

the Amended Complaint should be denied.  

 Plaintiffs do not allege that the Agency misinterpreted or misrepresented 

the scientific information from Vissering or Kaliski.  This process is specifically contemplated 

by 40 C.F.R. § 1506.5(a) (“It is the intent of this paragraph that acceptable work not be redone, 

but that it be verified by the agency.”).  Thus, the Agency fairly presented the information and 

insured the scientific integrity of the discussions as required by NEPA.  40 C.F.R. § 1502.24.  

F. Plaintiffs’ Claim That The Forest Service Violated 40 C.F.R. § 1506.5(c) Should 
Be Rejected. 
 

Plaintiffs argue that the Forest Service violated 40 C.F.R. § 1506.5(c) by working with 

John Hecklau of EDR in preparation of the Deerfield Wind Project EIS.  Plaintiffs attempt to 

                                                 
32  Plaintiffs’ allegations regarding the significance of the statement about the hills visited during the visuals field 
work and the Project’s visual impact on the Aiken are addressed elsewhere in Section D.3. 
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manufacture a conflict where one does not exist.  They fail to prove that the NEPA process did 

not satisfy all legal requirements.  Thus, Plaintiffs’ second claim for relief should be denied.   

The NEPA regulations expressly contemplate that a project applicant, like Deerfield 

LLC, will provide environmental information to the deciding federal agency.  40 C.F.R. § 

1506.5(a).  The regulations also permit a contractor to prepare an EIS on behalf of an agency so 

long as the contractor does not have a “financial or other interest in the outcome of the project.” 

40 C.F.R. § 1506.5(c).33

Although Section 1506.5(c) has not been the subject of in-depth analysis by many 

courts, the Tenth Circuit, in a case cited by Plaintiffs, explains clearly why there is no violation 

of Section 1506.5(c) in this case.  The court explained as follows: 

  Such arrangements are “customary practice” in agency decision-

making.  See Forty Most Asked Questions Concerning CEQ’s National Environmental Policy 

Act Regulations, 46 Fed. Reg. 18026-01, 18031 (Mar. 23, 1981)(questions 16-17(b)).  Thus, the 

fact that an applicant pays for a contractor’s development of the EIS is not unusual, nor does it 

give rise to a presumption of impropriety.   Nor is there a “conflict of interest” under NEPA 

because the contractor will be paid for its services regardless of the agency’s ultimate decision.   

Whether the Contractor had a conflict of interest or not rests on the definition of 
“financial or other interest” under § 1506.5(c). That phrase, however, has eluded 
precise definition. In 1981, the CEQ interpreted the conflict provision “broadly 
to cover any known benefits other than general enhancement of professional 

                                                 
33 Section 1506.5(c) states as follows: 

(c) Environmental impact statements. Except as provided in Secs. 1506.2 and 1506.3 any environmental impact 
statement prepared pursuant to the requirements of NEPA shall be prepared directly by or by a contractor selected 
by the lead agency or where appropriate under Sec. 1501.6(b), a cooperating agency. It is the intent of these 
regulations that the contractor be chosen solely by the lead agency, or by the lead agency in cooperation with 
cooperating agencies, or where appropriate by a cooperating agency to avoid any conflict of interest. Contractors 
shall execute a disclosure statement prepared by the lead agency, or where appropriate the cooperating agency, 
specifying that they have no financial or other interest in the outcome of the project. If the document is prepared by 
contract, the responsible Federal official shall furnish guidance and participate in the preparation and shall 
independently evaluate the statement prior to its approval and take responsibility for its scope and contents. 
Nothing in this section is intended to prohibit any agency from requesting any person to submit information to it or 
to prohibit any person from submitting information to any agency. 
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reputation.” Forty Questions, 46 Fed.Reg. at 18,031.  Even then, however, the 
CEQ conceded that a contractor may “later bid in competition with others for 
future work on the project” if that contractor “has no promise of future work or 
other interest in the outcome of the proposal.” Id. After discovering that many 
agencies had “been interpreting the conflicts provision in an overly burdensome 
manner,” the CEQ instructed that, absent an agreement to perform construction 
on the proposed project or actual ownership of the construction site, it is 
“doubtful that an inherent conflict of interest will exist” unless “the contract for 
EIS preparation ... contain[s] ... incentive clauses or guarantees of any future 
work on the project.” Guidance Regarding NEPA Regulations, 48 Fed.Reg. 
34,263, 34,266 (Council on Envtl. Quality 1983). 

 
Ass’ns Working for Aurora’s Residential Env’t, 153 F.3d at 1127 (emphasis added).  In the 

Deerfield Wind Project, EDR has no agreement to perform construction on the Project, no 

actual ownership of the applicant or the Project area, no incentive clauses, and no guarantees of 

future work.  Therefore, there is no violation of Section 1506.5(c).   

Furthermore, although the NEPA regulations require federal agencies to independently 

evaluate any environmental information submitted by applicants for possible use by the agency 

in preparing an EIS, 40 C.F.R. § 1506.5(a), there is no prohibition against an applicant 

preparing the EIS.  See Essex Cnty. Pres. Ass'n v. Campbell, 536 F.2d 956, 959 (1st Cir. 1976) 

(stating that a federal agency may even allow the state agency to prepare the EIS itself so long 

as the federal agency furnishes guidance, participates in the preparation, and independently 

evaluates the statement prior to its adoption).34 As explained below and demonstrated by the 

contents of the administrative record, the Forest Service completed both a thorough evaluation 

of EDR (and other potential contractors) before selecting EDR and a thorough review of EDR’s 

work before adopting it.35

                                                 
34 In conformance with NEPA regulations, the Forest Service conducted its own independent analysis of EDR’s 
submitted documents and was free to accept or reject them as it saw fit. See, e.g., 40 C.F.R. § 1506.5(a) (agency 
may use information from an applicant it has concluded is accurate); Friends of the Earth v. Hintz, 800 F.2d 822, 
834 (9th Cir. 1986) (“The Corps’ regulations do not require the Corps to undertake an independent investigation or 
to gather its own information upon which to base an EA.”). 

   

35 The response to comments (FEIS, Appendix J, Comments 21A, p. 16-17, AR03C.00206-03C.00207; 141A, p. 
51-52, AR 03C.00241-03C.00242; and 255A, p. 139, AR 03C.00329) provides a very thorough summary of the 
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1.  Background On Consultant Funding. 

Under most circumstances, the Forest Service is not budgeted to complete all the studies 

and analysis needed to reach a decision on an application for a Special Use Permit.  Therefore, 

applicants for Special Use Permits are expected to fund the analysis process, including any third 

party contractors selected to complete the analysis to Forest Service standards; Forest Service 

interdisciplinary team members (“ID Team”) to review the analysis components; all necessary 

data collection and environmental studies; and document preparation.   

The funding process is usually facilitated by a Collection Agreement.  For the Deerfield 

Wind Project, a Collection Agreement was prepared early in the process (2003) and kept current 

throughout the entire project.  The Deerfield Wind Project Collection Agreement is clear on the 

responsibilities of the Forest Service, the applicant, and the third-party contractor and defines the scope 

of services. AR01A.00114-01A.00117; 01A.00125-01A.00126; 01A.00142-01A.00144; 

01A.00079-01A.00090.   

  One of the primary responsibilities of the applicant, Deerfield Wind LLC, was to 

provide data, information and reports (studies) needed to complete the EIS according to Forest 

Service standards.  AR01A.00117.  The Collection Agreement entered into by the Forest 

Service and Deerfield Wind, LLC, AR01A.00114-01A.00135, established a very detailed Scope 

of Work, calling for EDR to prepare and complete a final product to Forest Service standards. 

AR01A.00114-01A.00117; AR01A.00124-01A.00126 An Agreement for Professional Services 

between EDR and Deerfield Wind, LLC also clearly explains the role of EDR in preparing the 

EIS according to Forest Service direction AR01A.00140-01A.00176.  Under the terms of the 

agreements, the Forest Service directs EDR in terms of quality, timing, and completeness of 

                                                                                                                                                            
steps the Forest Service completed to address concerns of a “conflict of interest”, especially the response to 
comment 141A.  Plaintiffs raise no credible concerns as to the Agency’s efforts at each step of the process nor do 
they explain what other steps they believe the Agency should have taken.   
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EDR’s work, and the Forest Service can remove them from the project. ARA01A.00118, 

AR01A.00124-1A.00132.  Consistent with Section 1506.5, and the Forest Service’s overarching 

NEPA obligation to take a “hard look” at the environmental consequences of a proposed action, 

the Collection Agreement repeatedly states that the Forest Service will exercise independent 

judgment in evaluating the EDR work product.  AR01A.00115-01A.00116; 01A.00126 

2.  Plaintiffs Fail To Prove A Violation of 40 C.F.R § 1506.5(c). 

EDR was approved by the Forest Service as the third-party contractor to prepare the EIS 

on September 13, 2004.  AR01A.00077. EDR was selected based on its experience in the 

evaluation of environmental impacts associated with utility-scale wind energy projects in the 

Northeast.  AR01A.00014-01A.00016. The Forest Service was intimately involved in the 

selection process and gave final approval. AR01A.00077.   As the approved third-party 

contractor selected to prepare the Deerfield Wind Project EIS, EDR signed the required 

disclosure statement stating that it had no financial or other interest in the outcome of the 

Project. AR01A.00134; AR01A.00136-01A.00139; AR18A.00031.36

Plaintiffs’ argue that EDR’s involvement with a New Hampshire Iberdrola project 

somehow creates an impermissible conflict with the Deerfield Wind Project.  It does not.  

EDR’s work on this distinct, New Hampshire Iberdrola project was as a consultant and was 

limited to a visual impact assessment and there is nothing to suggest any EDR financial interest 

in the project.  AR03C.00241-03C.00242. There is nothing but Plaintiffs’ unsupported 

speculation to suggest that EDR’s work on the Deerfield Wind Project would somehow benefit 

EDR or Iberdrola in the context of the separate New Hampshire project or vice-versa.   

  These steps satisfied the 

Forest Service’s obligations under 40 C.F.R. § 1506.5. 

                                                 
36 John Hecklau, an employee with EDR, was the primary Deerfield Wind Project contact for the contractor (FEIS 
at. 450, AR03C.00952; 01A.00143, 01A.00176.  Mr. Hecklau was not an employee of Iberdrola, Deerfield Wind, 
or any other owner of the Project. AR01A.00134; 01A.00136-01A.00139; 18A.00031; 03C.00241-03C.00242. 
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Plaintiffs also speculate that since some parts of the Final EIS include disclosure of 

effects that repeat verbatim parts of reports prepared by consultants financed by Iberdrola, that 

the analysis is not objective. Docket 78-1, p.27.  This just means that the Forest Service agreed 

with the consultants’ views and did not consider re-writing the consultants’ words to be a good 

use of time.  See 40 C.F.R. § 1506.5(a) (“[I]t is the intent of this paragraph that acceptable work 

not be redone, but that it be verified by the agency.”).  Plaintiffs utterly fail to show where the 

incorporated material was in error or did not accurately reflect the facts, the science or the data.  

As described above, all materials (data, studies, draft environmental documents) were prepared 

to Forest Service standards and were thoroughly and objectively evaluated by the Forest Service 

for scientific accuracy and completeness.  AR01A.00114-01A.00117; 01A.00124-01A.00126.      

It is common practice for the Forest Service to rely on the professional opinions and 

science provided by experts retained to collect data and complete studies for analysis of the 

various resources (soils, water resources, ecological resources, avian, bats, bears, visual 

resources, heritage/cultural resources, recreational resources, transportation). As with this 

Project, the Forest Service utilizes in-house expertise to review the data, the studies, and the 

document preparation.  FEIS at 450-451, AR03C.00952-03C.00953.  The Deerfield Wind 

Project ID team had significant input as to the scope of data collected and studies completed.  

Id. Not only did the Forest Service ID team intensively review the prepared material, but they 

also at times took the lead in the preparation of draft and final versions of various chapters of 

the environmental documents.  FEIS at 450-452, AR03C.00952-03C.00954.  Multiple reviews 

of chapters were completed and the drafts and final versions of documents were reviewed and 

approved by the Forest Supervisor before being released to the public.  AR01A.00124-

01A.00126.  This significant review and oversight of the EIS by the Forest demonstrates that 
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Plaintiffs’ argument is without merit.  The second claim in the amended complaint should be 

denied.37

CONCLUSION 

 

 The heart of this case is that Plaintiffs do not want any new commercial wind turbine 

facilities built in Vermont, and especially not close to their own property.  While Plaintiffs 

clothe their distaste for the Deerfield Wind Project in NEPA and Wilderness Act based-

arguments, a close review of their brief shows that they are attempting to create disputes with 

unsupported, conclusory assertions, statements taken out of context, and mischaracterizations of 

the Administrative Record.  Their scattershot approach, which does not address the details of 

the Administrative Record, cannot obscure the fact that Plaintiffs have failed to show that the 

Forest Service did not conduct a reasoned evaluation under NEPA, or that the Forest Service’s 

decision complies with the Wilderness Act.  This Court should enter judgment in favor of the 

Forest Service as to all claims.38

                                                 
37 Even in those cases, when a conflict has been found or assumed, the agency’s decisions are permitted to stand so 
long as the agency exercised its oversight responsibilities.  See, e.g., Ass’ns Working for Aurora’s Residential 
Env’t, 153 F.3d at 1128-29 (EIS upheld despite allegation that prospect of being awarded future work gave 
contractor that prepared EIS incentive to promote “build” option); Utahns for Better Transp. v. USDOT, 305 F.3d 
1152, 1186 (10th Cir. 2002) (EIS upheld despite preparation of EIS by contractors improperly hired by state rather 
than federal agency because evidence did not show failure of federal agency to exercise independent review).  Such 
oversight has been found to cure any “taint” that arguably resulted from the contractor’s purported bias.  Ass’ns 
Working for Aurora’s Residential Env’t, 153 F.3d at 1129 (“degree of supervision exercised by [agency] protected 
the integrity and objectivity of the EIS in this case.”); Valley Comm. Pres. Comm’n v. Mineta, 246 F. Supp. 2d 
1163, 1176 (D.N.M. 2002) (“Defendants exercised a sufficient degree of supervision and oversight to cure any 
conflict of interest and the environmental impact statement need not be invalidated.”); Ctr. for Biological Diversity 
v. FHA,  290 F. Supp. 2d 1175, 1186 (S.D. Cal. 2003) (FEIS was adequate despite involvement of contractor with 
financial interest where the information provided by contractor was “independently reviewed” by agency).  This 
analysis is consistent with the instruction of the NEPA regulations, which provide that procedural defects are 
insufficient to invalidate an EIS.  40 C.F.R. § 1500.3 (“It is the [CEQ]’s intention that any trivial violation of these 
regulations not give rise to any independent cause of action.”).   

 

38 Should the Court find in favor of Plaintiffs on the merits of any of their claims, before imposing relief the Forest 
Service respectfully requests that the Court permit the parties to brief the question of the appropriate remedy in 
light of the Court’s findings on the merits. 
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Date: January 17, 2014 Respectfully submitted, 

 
 Robert G. Dreher 
 Acting Assistant Attorney General 
 Environment and Natural Resources Division 
   
 By: /s/ Cynthia S. Huber 
 Cynthia S. Huber 

Department of Justice 
Environment and Natural Resources Division 
Assistant Section Chief 
Natural Resources Section  
601 D St. NW 
Washington, DC  20004 
202-514-5273 
Cynthia.Huber@usdoj.gov 

 
 
 TRISTRAM J. COFFIN 
 United States Attorney  
 
 By: /s/ Nikolas P. Kerest 
 Nikolas P. Kerest 
 Assistant United States Attorney 
 P.O. Box 570 
 Burlington, Vermont 05402 
 802-951-6725 
 Nikolas.Kerest@usdoj.gov 
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