
 

CEQ’s 40 Most Asked Questions about NEPA 

14a. Rights and Responsibilities of Lead and Cooperating Agencies. What are the respective rights 

and responsibilities of lead and cooperating agencies? What letters and memoranda must be prepared? 

A. After a lead agency has been designated (Sec. 1501.5), that agency has the responsibility to solicit 

cooperation from other federal agencies that have jurisdiction by law or special expertise on any 

environmental issue that should be addressed in the EIS being prepared. Where appropriate, the lead 

agency should seek the cooperation of state or local agencies of similar qualifications. When the 

proposal may affect an Indian reservation, the agency should consult with the Indian tribe. Section 

1508.5. The request for cooperation should come at the earliest possible time in the NEPA process. 

After discussions with the candidate cooperating agencies, the lead agency and the cooperating 

agencies are to determine by letter or by memorandum which agencies will undertake cooperating 

responsibilities. To the extent possible at this stage, responsibilities for specific issues should be 

assigned. The allocation of responsibilities will be completed during scoping. Section 1501.7(a)(4). 

Cooperating agencies must assume responsibility for the development of information and the 

preparation of environmental analyses at the request of the lead agency. Section 1501.6(b)(3). 

Cooperating agencies are now required by Section 1501.6 to devote staff resources that were normally 

primarily used to critique or comment on the Draft EIS after its preparation, much earlier in the NEPA 

process -- primarily at the scoping and Draft EIS preparation stages. If a cooperating agency 

determines that its resource limitations preclude any involvement, or the degree of involvement 

(amount of work) requested by the lead agency, it must so inform the lead agency in writing and 

submit a copy of this correspondence to the Council. Section 1501.6(c). 

In other words, the potential cooperating agency must decide early if it is able to devote any of its 

resources to a particular proposal. For this reason the regulation states that an agency may reply to a 

request for cooperation that "other program commitments preclude any involvement or the degree of 

involvement requested in the action that is the subject of the environmental impact statement." 

(Emphasis added). The regulation refers to the "action," rather than to the EIS, to clarify that the 

agency is taking itself out of all phases of the federal action, not just draft EIS preparation. This means 

that the agency has determined that it cannot be involved in the later stages of EIS review and 

comment, as well as decisionmaking on the proposed action. For this reason, cooperating agencies 

with jurisdiction by law (those which have permitting or other approval authority) cannot opt out 

entirely of the duty to cooperate on the EIS. See also Question 15, relating specifically to the 

responsibility of EPA.  

14b. How are disputes resolved between lead and cooperating agencies concerning the scope and 

level of detail of analysis and the quality of data in impact statements? 

A. Such disputes are resolved by the agencies themselves. A lead agency, of course, has the ultimate 

responsibility for the content of an EIS. But it is supposed to use the environmental analysis and 

recommendations of cooperating agencies with jurisdiction by law or special expertise to the 

maximum extent possible, consistent with its own responsibilities as lead agency. Section 1501.6(a)(2). 



If the lead agency leaves out a significant issue or ignores the advice and expertise of the cooperating 

agency, the EIS may be found later to be inadequate. Similarly, where cooperating agencies have their 

own decisions to make and they intend to adopt the environmental impact statement and base their 

decisions on it, one document should include all of the information necessary for the decisions by the 

cooperating agencies. Otherwise they may be forced to duplicate the EIS process by issuing a new, 

more complete EIS or Supplemental EIS, even though the original EIS could have sufficed if it had 

been properly done at the outset. Thus, both lead and cooperating agencies have a stake in producing a 

document of good quality. Cooperating agencies also have a duty to participate fully in the scoping 

process to ensure that the appropriate range of issues is determined early in the EIS process. 

Because the EIS is not the Record of Decision, but instead constitutes the information and analysis on 

which to base a decision, disagreements about conclusions to be drawn from the EIS need not inhibit 

agencies from issuing a joint document, or adopting another agency's EIS, if the analysis is adequate. 

Thus, if each agency has its own "preferred alternative," both can be identified in the EIS. Similarly, a 

cooperating agency with jurisdiction by law may determine in its own ROD that alternative A is the 

environmentally preferable action, even though the lead agency has decided in its separate ROD that 

Alternative B is environmentally preferable.  

14c. What are the specific responsibilities of federal and state cooperating agencies to review draft 

EISs? 

A. Cooperating agencies (i.e., agencies with jurisdiction by law or special expertise) and agencies that 

are authorized to develop or enforce environmental standards, must comment on environmental impact 

statements within their jurisdiction, expertise or authority. Sections 1503.2, 1508.5. If a cooperating 

agency is satisfied that its views are adequately reflected in the environmental impact statement, it 

should simply comment accordingly. Conversely, if the cooperating agency determines that a draft EIS 

is incomplete, inadequate or inaccurate, or it has other comments, it should promptly make such 

comments, conforming to the requirements of specificity in section 1503.3.  

14d. How is the lead agency to treat the comments of another agency with jurisdiction by law or 

special expertise which has failed or refused to cooperate or participate in scoping or EIS 

preparation? 

A. A lead agency has the responsibility to respond to all substantive comments raising significant 

issues regarding a draft EIS. Section 1503.4. However, cooperating agencies are generally under an 

obligation to raise issues or otherwise participate in the EIS process during scoping and EIS 

preparation if they reasonably can do so. In practical terms, if a cooperating agency fails to cooperate 

at the outset, such as during scoping, it will find that its comments at a later stage will not be as 

persuasive to the lead agency. 


