
To: Objection Reviewing Officer, Northern Regional Office 
 
Objector’s name: Cesar Hernandez on behalf of Cabinet Resource Group 
Objector’s address: 38354 Dubay Road, Polson, MT 59860 
Objector’s contact info: cesarh008@centurytel.net  406-210-7146 
Objection project: Rock Creek SFEIS and Draft ROD 
Objection reference: RC SFEIS Vol. III, table S-2  
 
RC FSEIS OBJECTIONS: 
 
A. Technical Advisory Groups: On June 9, 2017 Regional forester Leanne 

Marten in conjunction with the Environmental Protection Agency 
signed an “Action Memorandum Requesting Approval for Non-Time-Critical 
Removal Action to Address Libby Amphibole Asbestos Contamination in 
Operable Unit 3 of the Libby Asbestos National Priorities List Site in Libby, 
Montana and a Request for Ceiling Increase and Exemption from the 12-Month 
Statutory Limit on Removal Actions.” 
 
This memorandum in all probability was the work of an EPA/USDA-FS 
Technical Advisory Group (TAG) similar to the ones the KNF is 
proposing which will address issues regarding the proposed Rock Creek 
Mine that come up after the permitting process. The Action 
Memorandum addressed a number of issues regarding the W.R. Grace 
Zonolite Mine, fire danger, asbestosis exposure to firefighters and the 
deteriorating Zonolite tailings impoundment. Great Issues! However, 
when it came to the decision making process, the only thing that 
received incremental funding for correction was the fire issue. The other 
maybe even more important issue of the deteriorating tailings 
impoundment received zilch, nada, was relegated to being swept under 
the rug. If this is an example of what will occur with study issues, data, 
analysis and decision making under the equivalent of the TAG process; 
then what good is it? Why should the public trust this process anymore 
than the process that protected all the employees of W.R. Grace, the 
good people of Libby and surrounding community’s? As far as public 
disclosure, why even the KNF, and integral part of the USFS couldn’t 



provide the document when requested, much less knew much about 
what it contained!   
 
 

B. The KNF once again pays lip service to pasted backfilling of the 
mine. Just because you dismiss the issue in an EIS written in 2001 
does not mean you can afford to keep your head in the sand regarding 
the issue. The subsidence issues at the Troy mine did not begin to 
occur until 2011; that in and of itself constitutes new information. In 
July of 2017 a magnitude 5.3 earthquake occurred underneath 
Lincoln, MT. The results of that quake were felt from Billings to 
Spokane, WA. Has the USFS or DEQ done any monitoring within or 
about the Troy mine to see if there were any impacts from this recent 
earthquake? 

Speaking of earthquakes, this project (PRCM) proposes two (2) 
facilities vulnerable to a seismic event, the tailings impoundment and 
the mine itself. And in both situations the solution to this 
vulnerability (backfilling) continues to be dismissed by the regulatory 
agencies.  In effect, guaranteeing the private profits of the proponents 
and socializing the costs to the public 

 
MCA MMRA 82-4-303 

(15) "Maximum credible earthquake" means the most severe earthquake that can be expected at 
a site based on geologic and seismological evidence, including a review of all historic 
earthquake data of events sufficiently nearby to influence the site, all faults in the area, and 
attenuations from causative faults to the site. 
 
C. The fact that subsidence with significant surface expression occurred at 
the Troy mine should be sufficient evidence that the precautionary 
principle would apply. IF the agencies continue to refuse to look at this 
issue then bonding for the Proposed Rock Creek Mine needs to include 
bonding for the possibility of subsidence. Perhaps the agencies should 
read the legislative intent and findings of the MT Metal Mine Reclamation 
Act MCA 82-4-301. There is no mincing with the wording: “ 



     82-4-301. Legislative intent and findings. (1) The legislature, mindful of its 
constitutional obligations under Article II, section 3, and Article IX of the Montana 
constitution, has enacted this part.  
     (2) It is the legislature's intent that:  
     (a) the requirements of this part provide adequate remedies for the protection of 
the environmental life support system from degradation and provide adequate 
remedies to prevent unreasonable depletion and degradation of natural resources;  
     (b) tailings storage facilities are designed, operated, monitored, and closed in a 
manner that:  
     (i) meets state-of-practice engineering design standards;  
     (ii) uses applicable, appropriate, and current technologies and techniques as are 
practicable given site-specific conditions and concerns; and  
     (iii) provides protection of human health and the environment; and  
     (c) the regulation of tailings storage facilities is not prescriptive in detail but 
allows for adaptive management using evolving best engineering practices based on 
the recommendations of qualified, experienced engineers.  
     (3) The extraction of mineral by mining is a basic and essential activity making 
an important contribution to the economy of the state and the nation. At the same 
time, proper reclamation of mined land and former exploration areas not brought to 
mining stage is necessary to prevent undesirable land and surface water conditions 
detrimental to the general welfare, health, safety, ecology, and property rights of the 
citizens of the state. Mining and exploration for minerals take place in diverse areas 
where geological, topographical, climatic, biological, and sociological conditions 
are significantly different, and the specifications for reclamation and tailings storage 
facilities must vary accordingly. It is not practical to extract minerals or explore for 
minerals required by our society without disturbing the surface or subsurface of the 
earth and without producing waste materials, and the very character of many types 
of mining operations precludes complete restoration of the land to its original 
condition. The legislature finds that land reclamation and tailings storage as 
provided in this part will allow exploration for and mining of valuable minerals 
while adequately providing for the subsequent beneficial use of the lands to be 
reclaimed.  

     History: En. Sec. 1, Ch. 252, L. 1971; R.C.M. 1947, 50-1201; amd. Sec. 31, Ch. 
361, L. 2003; amd. Sec. 1, Ch. 399, L. 2015.  

<="" center=""> 



Mining at the Troy mine began in 1980, it wasn’t till almost 31 years 
later that effects (subsidence surface expressions) of that mining began 
to appear on the landscape. To dismiss this issue citing 40 CFR 
1502.9(c) (1)(ii) “(ii) There are significant new circumstances or information relevant 
to environmental concerns and bearing on the proposed action or its impacts,”  

and denying that the subsidence issue is not new and relevant 
information relative to backfilling decries a rational thought process. 
Instead the KNF reinforces the public perception of its subservience to 
the industrial process by adhering to the adoptive management 
mediative of bandages and placebos in its stead.  
 
The same can be said regarding the issue of the Slipslide at Hwy 200 
Mile Marker (MM) 16. The agencies response to cite “Appendix F of 
the Draft Environmental Impact Statement for the Tongue River 
Railroad Company Inc., Construction and Operation of the Western 
Alignment (Womack & Associates, Inc. 2004) is absolutely ridiculous. 
It’s akin to comparing the stone David threw at Goliath with the armor, 
sword and spear of his opponent. Appendix F of the Tongue River RR 
SDEIS concerns rail traffic vibration impacts to a fish hatchery and its 
fish inhabitants. Fish hatcheries do not portend to deposit 100,000,000 
ton, 350 acre, 325 ft. high deposits to fish poop near an existing 
railroad. Neither do fish hatcheries propose to deposit 600,000 gpd 
(down from 3,000,000 gpd) of water into the groundwater system over 
the adjacent area of a known slip slide.  
 
The agency argument attempts to isolates the issue to the infiltration 
pond during Phase 1 of exploration, (“The KNF concurs with the 
conclusions of DT that the infiltrations …..is not expected to 
significantly affect the stability of the slide”), when the real threat 
regarding the issue is the tailings impoundment mass, the prevalent 
groundwater in the area, the additional water that will escape through 
the tailings, the slip-slide and the Rail Road. Instead of going afield to 
the Tongue River the KNF would do better to look closer to home in 
Trout Creek, MT. Where local developer (Gene Joplin) practically lost 
his engineered / permitted (BNSF) access bridge adjacent to and over 



their railroad tracks precisely due to vibrations transmitted through the 
ground by passing trains.     

 
Additionally, the only positive thing that can be attributed to your bringing 
up the Tongue River Railroad  (TRR) report is the fact that when MT 
DNRC expressed concern  (May 4, 1999) with the potential impacts of the 
TRR on its fish hatchery and fisheries, the result was further field work 
and the Womack and Associates report of May 7, 2004.  
 
Compare that to your response, which is to compare apples and oranges 
and do nothing more than add a passage to the FSEIS 4.6.2.3.3 
“Vibrations from Rail Lines” and pass the buck along to the Final Design 
Process stage and your vaunted PTTAG Committee. Not good enough! 
 
There has never (NEVER) been and instance when a regulatory agency in 
Montana has granted an operating permit, to later find out the studies, data 
and assumptions didn’t quite pan out, where the agency withdrew the 
permit. But there are too numerous examples of the aforementioned 
occurring (especially in hard rock mining) where the official response was 
the equivalent of a PPTAG and a handful of bandages until the whole 
venture turned nightmare; ie. Pegasus Gold / Zortman Landusky, W.R. 
Grace / Zonolite, Barrick Gold  / Golden Sunlight to name a few.    
 
 

C. Water Treatment and Water Balance. Thank you for answering the 
question as to the proposed location of the Water Treatment Plant. In 
the 1979 Troy Mine EIS, it was claimed that 1100 GPM was going to 
be the total amount of water that would be delivered to the Troy 
Tailings impoundment. Yet a MT Department of Environmental 
Quality (DEQ) Hard Rock Program Operating Permit –Field 
Inspection Report dated May 11-12, 2016 states: “With the decant 
ponds filled and infiltration pathways blinded by fine textured 
tailings, percolation is slowed and water inventory on the tailings is 
increasing. Mine water is currently estimated to be discharging at 



4000 GPM. Bradley Kucera reported that 56 acres of the 
impoundment were currently flooded with levels rising.” *Note: the 
Troy tailings impoundment is only permitted for an 8 acre decant 
pond.  

 
With this fine and recent example from the analog (Troy Mine) as an 
example, it is perhaps best if the agencies look at the water balance 
for the Proposed Rock Creek Mine in light of the actual conditions 
that have been occurring at Troy. This is the situation at mine closure. 
This calls into question the adequacy of what is being proposed for 
the decant pond and water treatment plant at Rock Creek. Real time 
information is not an alternative fact and the regulatory agencies 
cannot cite the analog mine when the information is propitious to the 
proposal and ignore when it is not. 

 
D. The KNF response at 3401 (149-9) regarding their statement in the 

SDEIS 3.5 Geology pg. 3-13, “Together with hydrology and 
geochemistry, geology determines the potential impact of mining on 
ground and surface water resources,” to CRG is not located at 3.5.4.3 
in the FSEIS as that Chapter ends at 3.21.2. Rather what might be a 
response is located at 4.5 in the FSEIS under Geology. However, 
CRG does not limit the use of the term geology singularly to describe 
only the orebody and neither should the KNF. CRG also considers 
the geology of and surrounding the proposed tailings impoundment to 
be inherent in this USFS statement. Just as the agency establishes that 
1000 ft. buffers should be maintained around wilderness lakes and 
mining will not occur where overburden is less than 450 ft., and 
within 100 ft. of known faults. The regulatory agencies need to 
determine whether the placement of 100,000, 000 tons of tailings 
waste is appropriate considering the geology of an adjacent slip slide 
area. Your own words, “geology determines the potential impact of 
mining on ground and surface water resources.” What is the impact if 
you do not take into account the geology of the area you proposed to 
located the tailings impoundment on? Why wasn’t a Failure Modes 



Effects Analysis (FMEA) done for the tailings impoundment; in 
particular one that takes into account the slip-slide along Highway 
200 at Mile Marker 16? I have read the 1998 FMEA that was 
supposedly written for the tailings impoundment. IT does not even 
acknowledge the existence of the Highway 200 MM16 slip-slide. As 
this has proffered as new information, it would seem incumbent on 
the regulatory agencies to complete a new FMEA analysis. This 
SFEIS is incomplete without one. 
 

E. CRG references its last sentence in response D of this objection 
relative to the issue of Lacustrine Material at the tailings 
impoundment site. At the Troy (Analogue) mine, it is the lacustrine 
soils that attenuate the metals in the decant pond. Thus supposedly 
negating the need for water treatment at said facility. At Rock Creek 
the lacustrine soils are a problem because they provide an inherent 
weakness to the tailings impoundment structure. It becomes hard to 
imagine that the agencies will require their complete removal (50+ 
feet deep) from beneath the structural fill zone. Will the agencies 
monitor construction of the tailings impoundment? Will the agencies 
require as-builts of the facility. I could not find Section 3.5.4.3 in the 
Final SEIS as the numerical count ends at 3.20.2? And Section 
4.5.4.3 of the FSEIS only references that “RCR would be required to 
provide KNF & DEQ with an updated underground mine design 
within two years of operation. 

 
F. The agency response (Section 2.3.1.6 of the SDEIS stated that, “the 

concentrate would be dewatered within an enclosed building at the 
rail loadout before loading into covered rail cars for shipment”.) to 
the question of leaking railcars is inadequet. A more appropriate 
response would be to identify the type of railcar that would be used. 
To tell whether it was a belly discharge type of car and what 
precautions might be involved; ie: rail line monitoring. The only 
other references that the public has about dewatering are relative to 
the paste in the tailings impoundment. And that basically just says 



that 70% of the moisture would be removed. The KNF also failed to 
answer the question regarding the moisture content (estimated at 3 
gpt) of the concentrate. 

 
G.  “Build it and they will come.” This must be the philosophy the KNF 

is using relative to the proposed Rock Creek Mine. We all know and 
it has been admitted that there will be a wastewater stream the mining 
company will have to rid itself of. Yet before the issue of an instream 
diffuser and right of way across Avista property are answered the 
USFS feels they can grant an operating permit to this mining venture. 
Interestingly enough there is also the issue of a make-up water well 
which is proposed to be located in the same vicinity as the diffuser. 
The transport of water from this well will also require a pipeline and 
right of way on the same property, yet the KNF also downplays this 
reality like it were fait accompli in granting an operating permit. It’s 
also oxymoronic that the mining company will have to dispose of 
water in the same sequence that they will require make-up water. 
Why hasn’t the issue of recycling (closed system) all of the water via 
the wastewater treatment plant been addressed?  Or is it an issue of 
economics? Treating water to remove mineral and chemical 
constituents may be a bit expensive, but so is polluting the Clark Fork 
River given all of the time, money and effort that has been put forth 
trying to cleanup the depositions of our its previous mining legacy. 
Since when is it the USFS/KNF mandate to guarantee the maximum 
profit margin of mineral enterprises? 
 

H. It seems like the USFS/KNF has a comprehension problem 
understanding the written word.  An August 2016 article in the 
Flathead Beacon weekly paper quoted a HECLA spokesperson as 
saying the company intended to operate both the Montanore and 
Rock Creek mines simultaneously. The agency also had a problem 
understanding CRG’s concerns regarding the issue of the MM16 slip-
slide and the tailings impoundment.  
 



Speaking of media, comprehension, the public’s right to know and 
participation. The proposed Rock Creek Mine FSEIS is a pretty 
elaborate document entailing several hundreds of pages. It took the 
KNF over a year to compose. To grant the public only 45 days to 
decipher the document and compose their objections is akin to 
handing the public the dirty end of the stick. This is egregious 
conduct considering that some parts of the public did not receive the 
document until 7-10 days after the objection clock began ticking. 
This happened in part, because the USFS contracted out the notices 
and sending out of the document. There needs to be recourse for this 
untimely public disclosure and CRG is hereby making a note of this 
in our objections. CRG also takes issue with the official publication 
of NOTICE that begins the objection process clock. The notice is 
incomplete in that it lacks the official date upon which objections 
must be officially submitted. NOT only is the USFS assuming that 
everyone receives or reads the Missoulian, but it also abridges the 
public right to object by forcing the public to note the date of 
publication and then having to add or subtract days to obtain a 
timeline.        

    
I. The KNF response regarding item / issue identified at 7601, 

“Implementation of the bull trout mitigation plan described in Section 
2.3.1.16 of the Draft and Final SEIS, including the Terms and 
Conditons of the 2007 BO Supplement for bull trout would 
adequately protect bull trout habitat: therefore, the KNF does not 
intend to seek an instream reservation of water in Rock Creek for Bul 
Trout in association with the Rock Creek Project”, is a cop out of an 
explanation. It only reinforces the public perception that the 
USFS/KNF puts the financial well being of this project before the 
public responsibilities it is required to protect. What doesn’t the 
Forest Service understand about “No water, NO fish”? 

 
J. The KNF response regarding item / issue identified at 7625, “As 

described in the Montanore BO, a number of the same road closures 



are also proposed for mitigation for the Montanore Project, but would 
only be implemented for Montanore if they have not already been 
implemented for the Rock Creek Project.” YOU cannot double-dip 
mitigation for the ESA protected grizzly bear. IT appears the agency 
is still ascribes to the belief that only one mine will operate at a time 
despite public acknowledgement by HECLA that they intend 
simultaneous operation of Montanore and Rock Creek. In Marine 
parlance; “get your heads out of your ass.” 

 
K.  CRG takes issue with a couple of controversial decisions in the 

Proposed DRAFT Record of Decision! 
 

1. Just about everyone of your decisions has a caveat, ie: “Avoid 
or minimize, to the extent practicable, locating facilities, 
specifically the diffuser for treated effluent, in a floodplain.” 
 
Then the (diffuser) can is kicked down the street. We put men 
on the moon ten years after President Kennedy set the goal. 
We eliminated Saddam Hussein’s Iraq in less than ten days. 
We tout the superiority of our capitalist system and weapons 
of mass destruction, but we cannot even get out of the rut of 
an antique mining paradigm, which relies on releasing 
pollution to succeed. A paradigm that socializes costs in order 
to privatize profit, and the USFS is the horse it rides on. We 
could go on with examples of this gutless decision making 
process, but to what avail. 
 

2. In a number instances, ie: “As a preliminary numeric 
criterion, production mining a cover depths less than 450 feet 
will require justification by RCR and prior approval by the 
KNF.” This “justification”, issue stands out in just about all of 
the mitigations that are proposed to avoid the subsidence that 
occurred at the Troy mine. However, nowhere does the 
USFS/KNF establish what criteria will serve as justification. 



Is return on investment one of those criteria that would serve 
as justification for a variance from conditions of the permit? 

 
3. Cesar Hernandez (member and officer of CRG) has composed 

these objections at the behest of the Cabinet Resource Group. 
These objections are being sent in a timely fashion on the eve 
of Tuesday, August 15, 2017. CRG expects them to be 
accepted in proper order and expects to be notified of their 
receipt. CRG also expects to be notified when and where the 
objection hearing will held. And unlike its (non-notice) of the 
Montanore Objection hearing process will not be denied (so 
told for Montanore) the opportunity to participate in the 
objection hearings held for proposed Rock Creek mine. 

 
4. Thank you. 

 
 

Cesar Hernandez (member / officer) 
For the Cabinet Resource Group  

     
Cc: Hardcopy to follow. 
 
 
 
 
 
 
 
 
 
 
 
 
 


