
August 16, 2017 
 
Objection Reviewing Officer 
USDA Forest Service, Northern Region 
26 Fort Missoula Road 
Missoula, Mt. 59807 
 
Dear Sir/Madam, 
 
Thank you for the opportunity to file Objections regarding the Final 
Supplemental Environmental Impact Statement (FSEIS) and Draft Record of 
Decision (ROD) for the Rock Creek Mine Project in the Cabinet Ranger 
District of the Kaniksu National Forest, which is administered by the 
Kootenai National Forest (KNF). 
 
Please enter my comments into the official record and keep me updated on 
all future processes relating to this project. In addition, please include by 
reference the comments of the Sierra Club, Center for Biological Diversity, 
and Rock Creek Alliance. Finally, please provide Substantive Responses to 
my concerns based upon the best available science and law. 
 
In general, my concerns fall under the following headings: 
 
(1) Failure of the Mitigation Plan called for under the Rock Creek Proposal 
to achieve its stated objectives - despite being substantially underway since 
2007 – and the much higher likelihood that it will fail significantly if 
construction and operations begin. In addition, the FSEIS fails to consider 
that a substantially similar Mitigation Plan for the Montanore Mine was 
struck down by the District Court in Missoula on May 30, 2017. 
 
(2) As you know, those objecting to a project must provide the specific 
issues they are addressing as well as substantive comments and objections, 
and suggested remedies. The corollary of course, it that KNF is required to 
provide Substantive Responses grounded in best available science, 
adherence to law, and clear references as to how this has been done. The 
2017 FSEIS Volume III, “Responses to Comments on the Draft SEIS” 
utterly fails in this regard. 
 
(3) Given this failure outlined in (2) above, and the demise of the Montanore 
Mitigation Plan referenced in (1) above, I renew my objection that the 



FSEIS “Fails to adequately acknowledge, address, or resolve existing threats 
to the viability of the isolated Cabinet grizzly bear population. 
 
(4) Given the demise of the Montanore Mine’s Mitigation Plan, and the fact 
that Rock Creek Mitigation is substantially similar, I object to the “Failure to 
adequately consider the additional unmitigated threats that the Rock Creek 
Mine poses to this small grizzly bear population, both by itself, and in 
concert with the Montanore Mine Project. 
 
(5) Given the Kootenai’s dismissive “Responses to Comments”, I renew my 
objection to: “Failure to conduct a serious and comprehensive Cumulative 
Effects Analysis regarding the consequences of both the Rock Creek and 
Montanore Mines operating at the same time.”  
 
I. Issue/Objection #1 – (a) Current failure of the mitigation program to 
protect grizzlies and their habitat, and the likelihood that it will do so in the 
presence of the Rock Creek Mine; (b) Failure to consider that a substantially 
similar Mitigation Plan for the Montanore Mine was ruled invalid by the 
District Court on May 30, 2017. 
 
Kendall et al. (2015) at 7 detected 42 individual grizzly bears during her 
2012 DNA research in the Cabinet Yaak Ecosystem. She also estimated a 
“Superpopulation of 48-50 bears. Using an allowable mortality level of 4% 
(USFWS 1993), the mortality limits for these two populations would be 1.68 
and 1.92-2.00 respectively. Yet when we look at the mortality level for 
2007-2014 when a new Montana Fish, Wildlife and Parks (FWP) Grizzly 
Bear Specialist was present, and many elements of the mitigation plan were 
in place, we see that mortality averaged an excessive 2.13 grizzlies 
(Kasworm et al. 2015). 
 
However, as I noted in my DSEIS Objections, Kasworm improperly 
included British Columbian mortalities in his calculations, since B.C. is not 
part of the Cabinet-Yaak Ecosystem (CYE). When we remove the B.C. 
mortalities (as well as natural deaths, those from unknown causes, and those 
more than 10km from the Recovery Zone), we see the following mortality 
rates: 
 
* 1982-1998: 0.53 per year 
* 1999-2006: 1.50 per year 
* 2007-2014: 1.63 per year 



 
Note that from 2007-2014 with no Rock Creek Mine, but an FWP Grizzly 
Specialist on the ground and much of the Mitigation Plan underway, grizzly 
mortalities were escalating, not declining, as the Kootenai and USFWS said 
should be happening. 
 
Yet in the FSEIS, Volume III, P: S-211 response, KNF first notes the 
variations in these three periods survival rates – which show either excessive 
or increasing mortality – and then claims that “The analysis…is consistent 
with the USFWS 2006 BO and 2007 BO Supplement, which determined that 
Alternative V would not likely jeopardize the continued existence of grizzly 
bears, and would result in a net improvement in conditions for grizzly 
bears.” To say that these statements are “misleading” is an understatement. 
 
First, both Biological Opinions use the incorrect Kasworm et al. (2015) at 30 
mortality data for these three periods showing mortalities of 0.71 per year, 
2.25 per year, and 2.13 per year and focus on the decline in mortalities in the 
most recent period rather than the fact that they show excessive mortality 
since 1999. At no time does USFWS make any attempt to correct these 
inaccurate numbers as I have done, and in its FSEIS Response, KNF simply 
rubber stamps the inaccurate USFWS numbers. That is not an accurate or 
Substantive Response. 
 
Second, the “non-jeopardy” finding in both the 2006 BO and 2007 BO 
Supplement is based on the presumed effectiveness of the Mitigation Plan in 
lowering/preventing mortalities. Yet the above data shows that this is not 
happening and mortalities are escalating despite increased mitigation efforts 
over the last decade.  
 
Finally, in Save Our Cabinets vs. U.S. Fish and Wildlife Service, CV 15-69-
M-DWM on May 30, 2017, the District Court in Missoula found the 
following in relation to the substantially similar Mitigation Plan for the 
Montanore Mine: 
 
“Plaintiffs argue, however, that the mitigation measures proposed under the 
Project are the same as those already implemented in the ecosystem that 
have not reduced the number of human-caused mortalities. The parties 
dispute whether the human-caused mortality in the Cabinet-Yaak reduced 
from 2001-2006 to 2007-2012, when certain conservation measures were 
implemented…Regardless of who is correct, however, the fact that the 



number of mortalities with these mitigation measures in place is, at best, the 
same as it was prior to their implementation, undercuts the agency’s blanket 
reliance on their efficacy to more than make up for the Mine’s negative 
impacts. By not considering the potential inadequacy of these proposed 
measures, the agency failed to consider an important aspect of the problem. 
That omission is particularly acute because of the enormous reliance the 
Forest Service places on the success of those mitigation measures to off-set 
mortality…The agency’s no jeopardy determination for grizzly bears is 
arbitrary and capricious.” 
 
The Court could just as easily have been referring to the Rock Creek Mine 
and its equally “arbitrary and capricious” Mitigation Plan. The handwriting 
is clearly on the wall. It’s time for the Kootenai to do the right thing, 
withdraw this flawed FSEIS and re-consult with USFWS on both of these 
mines for which, based on the “best available science”, there is no mitigation 
plan that can result in a non-jeopardy finding.  
 
II. Issue/Objection #2: Consistent failure of the Kootenai National 
Forest to provide accurate, Substantive Responses based on “best 
available science” and law to the Substantive Objections I filed on April 
18, 2016. 
 
In general, KNF responses fall into one of three categories: 
 
(1) The Forest simply ignores my objection and re-states information that I 
previously refuted based upon referenced research: 
 
Examples Include: 
 
* Issue Code 4320, Objection 156-2 where I noted that the Forest “…fails to 
acknowledge and comprehensively address existing threats to the viability of 
the Cabinet grizzly population with no Rock Creek Mine on the ground.” 
 
KNF responds with a re-hash of Kasworm et al. (2015), referencing three 
survival periods and noting that the probability the CYE population was 
stable to increasing was 62%. In my Objections of 4/18/16, P: 11-12 I 
documented that these three survival periods show either that mortalities are 
excessive, or that they’re increasing. And the 62% probability of stability or 
increase is with no Rock Creek or Montanore – as I noted, and KNF ignored. 
 



* Issue Code 7625, Objections 156-12 to 156-24 the Kootenai uses the same 
incorrect data and reaches the same incorrect conclusion. 
 
(2) KNF repeatedly relies on the 2006 and or 2007 Biological Opinions of 
USFWS that because of “extensive mitigation measures” there will be no 
jeopardy to grizzly bears. This ignores the fact, referenced above, that highly 
similar mitigation for the Montanore Mine has been ruled “arbitrary and 
capricious” and that mitigation for Rock Creek will meet the same fate 
unless KNF wisely withdraws this FSEIS and Draft ROD; 
 
Examples Include: 
 
* Issue Code 7623, Objection 156-6, S-207 where KNF relies on both the 
now compromised BO’s and their soon to be invalidated Mitigation Plan. 
 
In addition, the FSEIS incorrectly dismisses my concern that the Draft SEIS 
failed to “…consider the fact that many mine employees are likely to have a 
spouse or partner, and many of these couples will also have children, raising 
the number of mine-related people living, hunting, and engaging in 
motorized recreation in bear country – overwhelming both grizzlies and 
attempts to protect them.”  
The agency Response – “Any estimates of numbers of spouses, partners, or 
children of mine employees would be highly uncertain” simply has no 
credibility since the U.S. Census Bureau regularly collects such data for the 
nation and Montana, and the Forest could easily check what these numbers 
were for the Troy Mine, or similar mines in the State. 
 
* Issue Code 7623, Objections 156-8 to 156-23, P: S-207 to S-208 same 
reliance on compromised BO’s and Mitigation Plan. 
 
*Issue Code 7624, Objections 156-5, 156-10, 156-11, and 156-23, P: S-209 
– Same Problems. 
 
* Issue Code 7625, Objections 156-12, 156-13, 156-15, 156-16, 156-19, 
156-23, and 156-24, P: S-210 to S-211 – Same Problems with compromised 
BO’s and Mitigation Plan. 
 
* Issue Code 7627, Objection 156-27, P: S-214 – Same Problems. 
 



(3) The classic dismissive response seems to be, “We looked at that – We’re 
right and you’re wrong” – with no “best available science” to back up that 
conclusion; 
 
Examples Include: 
 
* Issue Code 7623, Objection 156-6, P: S-207 – The Forest begins its 
response with, “The information presented in Section 4.14.1.1 of the Draft 
and Final SEIS was adequate to assess the effects of increased employment 
resulting from the project.” In other words, “We’re Right, and You’re 
Wrong”, despite the fact that KNF, as detailed above, simply failed to do 
their homework with readily available census data, or employment data from 
the Troy Mine. 
 
* Issue Code 7623, Objections 156-8 to 156-23, P: S-207 to S-208 – “the 
information presented in Section 4.13.3.2 of the Draft SEIS was adequate to 
assess the impacts of motorized access on grizzly bears.” – we’re right and 
you’re wrong – despite my detailed, science-based references of 4/18/16 
showing that the impacts of expanded motorized access had not been 
considered at all. 
 
* Issue Code 7624 and 7625, Objections 156-5, 156-10, 156-11, 156-15, and 
156-16, P: S-209 to S-210 – “The agencies believe the information presented 
in Section 4.13.3.2 of the Draft SEIS is adequate to assess impacts on grizzly 
bears” – despite the fact that agency “belief” in something is not the same as 
using the required “best available science”, or that this agency belief is based 
upon the now compromised 2006 and 2007 BO’s – See Save Our Cabinets 
v. USFWS referenced above. 
 
NOTE: I have attached my previous Objections from April 18, 2016 to assist 
the Kootenai in reconsidering its previous summary Responses in this FSEIS 
and getting it legally and scientifically right the second time around. 
 
 
 
III. Issue/Objection #3: Given the recent court finding that the 
Montanore Mitigation Plan was “arbitrary and capricious” (See Save 
Our Cabinets v. USFWS above) and the near certainty that the 
substantially similar Rock Creek Mitigation Plan is headed for the same 
fate, I renew my objection that the DSEIS and this FSEIS fails to 



acknowledge, address, or resolve existing threats to the viability of the 
Cabinet grizzly population with no Rock Creek Mine on the ground. 
 
As noted in my Objections of 4/18/16, these unmitigated threats include the 
following: 
 
* (1) Boyce and Servheen (1999) found that in the absence of “demonstrably 
effective” management action, grizzly populations of 30-40 individuals have 
approximately a 95% chance of extinction over 100 years. That percentage 
increases to 100% for populations of 20 individuals. 
 
Clearly, a defective Mitigation Plan does not constitute  “demonstrably 
effective” management action. 
 
More recently in the 2006 Rock Creek Biological Opinion at A-14, “Proctor 
et al (2004) indicated the likelihood of extinction for a grizzly bear 
population of 50 individuals with vital rates similar to the CYE population 
was 85% within 100 years.” 
 
(2) Both Kasworm et al. (2014) at 7 and Kasworm et al. (2013) at 6 state the 
following: “There are two potential linkages between the Yaak and Cabinets 
– one between Libby and Troy and one between Troy and the Idaho line. 
However, we have yet to document any grizzly bear movement between 
these areas or grizzly bear use within these linkage zones.” 
 
Kasworm et al. (2015) at 5 in referring to the Cabinet and Yaak 
subpopulations states that, “The degree of grizzly bear movement between 
the two portions is unknown but thought to be minimal.” However, since no 
changes in movement patterns have been reported for 2015, it’s logical to 
assume that the earlier reports of no linkage are the more accurate. 
 
Kendall et al. (2015) at 12 contains definitive support for this conclusion 
when she states, “Our results indicated the grizzly bears in the Cabinet and 
Yaak regions were separate populations split along the Hwy 2 corridor. Only 
one of 42 individuals we detected in this study was found on both sides of 
the highway, an augmentation female translocated from the NCDE to the 
Cabinets in 2011. Telemetry data from this bear revealed her return to her 
natal range from her transplant site and subsequent return to the Cabinet 
Mountains in 2012. There was perfect resolution of native bears in the 
Cabinet and Yaak mountains in the first (Fig. 5) and second (not shown) 



dimensions of the PCA analysis, suggesting complete spatial and 
reproductive isolation between these two populations, at least in recent 
generations.” (emphasis added). 
 
In essence, this means that the average grizzly population of 44 in the 
Cabinet-Yaak Ecosystem (CYE), split equally at 22 for each subpopulation 
(Kendall et al. 2015) at 10, is well within the 95-100% chance of extinction 
zone reported by Boyce and Servheen (1999) – with no Rock Creek Mine. 
 
(3) Kendall et al. (2015) at 13-14 also reported the following problems and 
solutions for the Cabinet subpopulation: 
 
“ Measures designed to prevent conflicts are focused inside the 6765 sq.km. 
recovery zone. Although the home range centers of almost all grizzly bears 
in our CYE study area lay within the recovery zone, nearly 75% of radio-
collared bears had home ranges that included areas outside it (Kasworm et 
al. 2014). This is, in part, because the CYE recovery area is relatively 
narrow in relation to the average home range size of grizzly bears. 
Compared to more compact recovery zones, this configuration places bears 
at greater risk of coming into contact with people and intentional or 
accidental killing by humans. Areas bordering protected areas have the 
greatest influence on population dynamics in small reserves with high 
perimeter:area ratios and in species that range widely (Woodroffe and 
Ginsberg 1998), characteristics exemplified by the CYE and grizzly bears. 
An additional challenge to human-bear conflict prevention is the relatively 
high density of roads and diversity of human activities in the CYE compared 
with other recovery zones.” 
 
In the same research report, Kendall at 16 concluded that: 
 
“The small population sizes, genetic isolation, and high level of inbreeding 
documented in our study demonstrate that the Cabinet and Yaak grizzly bear 
populations continue to need comprehensive management designed to 
support population growth and increased connectivity and gene flow with 
other populations…In the small Cabinet and Yaak populations, the 
difference between growth and decline is 1 or 2 adult females being killed or 
not…Equally important for recovery is achieving functional connectivity of 
the Yaak and Cabinet populations to each other and larger, genetically 
diverse populations.” 
 



When the Kootenai recently completed its new Forest Plan (USFS 2015) it 
had the solution to all of the above problem within its grasp, but consciously 
chose to go in exactly the wrong ecological direction, further imperiling 
Cabinet grizzlies and harming important habitat even before moving toward 
approval of the Rock Creek Mine. This was done by choosing Alternative B 
to the Forest Plan, which accomplishes the following: 
 
* Fails to adequately protect Inventoried Roadless Area (IRA) 18 - the 
identified potential Linkage Zone across Highway 2 between the Cabinet 
and Yaak subpopulations. Although a small portion is designated 
Backcountry – Non-motorized, the majority is General Forest, Backcountry 
– Winter Motorized, and Backcountry – Motorized. 
 
* Designates the majority of the East Cabinet Face IRAs as Backcountry -
Motorized cutting Linkages to the NCDE. 
 
* Designates nearly all IRAs southeast and southwest of the Cabinet 
Mountain Wilderness as Backcountry – Motorized or General Forest, cutting 
linkages to the Selway-Bitterroot Ecosystem. 
 
* Designates just 5% of the Forest as Recommended Wilderness, and does 
so in fragmented blocks that fail to consolidate and protect grizzly habitat. 
At the same time, 75% of the Forest is Motorized in the summer, and 87% in 
the winter, while 86% of IRAs are eliminated as Recommended Wilderness. 
 
Taken together, these elements of the new Forest Plan reinforce all of the 
problems identified by Kendall above, and virtually guarantee that the 
grizzly population will remain on the knife-edge of extinction – under 
existing conditions. 
 
(4) Under current conditions, Kasworm et al. (2015) at 2 reports that the 
CYE population during 2009-2014 failed to meet its 1993 Recovery Plan 
standards for Females With Cubs, BMU Occupancy Levels, and just barely 
met its Allowable Mortality Levels (USFWS 1993).  
 
However, the same report at 30 notes that from 1999-2006 the known annual 
mortality rate was 2.25 per year, and for 2007-2014 was 2.13 per year – both 
of which violate allowable mortality levels, even for the claimed “super 
population” of 48-50 grizzlies identified by Kendall et al. (2015) which has 
an allowable mortality level of 1.92 to 2.00 per year. 



 
IV. Issue/Objection #4: Due to the failure of KNF to provide 
Substantive, science-based Responses to my DSEIS Objections, and the 
substantial likelihood that the Rock Creek Mitigation Plan will also be 
found to be “arbitrary and capricious” I renew my Objection that 
neither the DSEIS, nor the FSEIS accurately acknowledge, address, and 
resolve the additional threats that the Rock Creek Mine poses to this 
small, isolated grizzly population. 
 
These threats include the following: 
 
(1) Mattson (1996) found that grizzly bear mortality levels were a function 
of Frequency of human contact, and the Lethality of that contact – as 
determined by “…the numbers of humans in occupied grizzly bear habitat, 
their behavior when present (e.g., human abilities to avoid encounters and 
conflict, and responses to encounters once they occur [Herrero 1985]), the 
amount and dispersion of human access to private and public lands...” Both 
factors will increase substantially under the Rock Creek Project.  
 
 (a) Frequency of Contact - The DSEIS, Volume II, at 4-172 (as well as this 
FSEIS) estimates the following employment levels over the life of the mine: 
 
Evaluation Phase: 131 Total (84 Direct & 47 Indirect/Induced – contractors 
and support). 
Construction Phase: 426 Total (232 Direct & 194 Indirect/Induced). 
Operations Phase: 643 Total (344 Direct & 299 Indirect/Induced). 
 
All of these numbers assume that a substantial number of Direct employees 
– 70% during the Operations Phase – will be locals, with only about 30% 
being new hires from outside the area. If this were accurate, the Kootenai 
claims it would mean fewer new impacts to grizzlies - since many 
employees would already live in the area. The Kootenai makes similar 
claims of 80% local employment in its DEIS for the Montanore Project 
(USFS 2009). 
 
Unfortunately, these claims are almost certainly incorrect because they’re 
based upon an outdated economic and employment analysis in the 
Montanore DEIS (USFS 2009); because the Troy Mine has already closed 
taking many skilled miners with it; and because the significant recession 
beginning in 2008 caused large numbers of Northwest Montana and 



Libby/Troy residents to leave the area for the Bakken oil fields and 
elsewhere – as reported by local TV, radio, and newspapers (Kalispell Daily 
Inter Lake 2011).  
 
In addition, FSEIS, Volume 1, P: 4-184 reports that Direct , indirect, and 
induced employment levels were estimated using the similarly outdated 
2001 FEIS, information from Revett and IMPLAN (MIG 2004), and Forest 
Service Effects Analysis Report (USFS 2013a). 
 
Until KNF does an updated economic and employment analysis of the 
current labor pool it has little idea what the true mine employment 
breakdown will be and the impacts on grizzlies. 
 
* Nowhere in the DSEIS does the Kootenai consider the fact that many mine 
employees are likely to have a spouse or partner, and many of these couples 
will also have children, raising the number of mine-related people living, 
hunting, and engaging in motorized recreation in bear country – 
overwhelming both grizzlies, and attempts to protect them. 
 
As noted above, the Forest summarily, and improperly, dismisses this 
important objection by claiming that these numbers are somehow 
speculative. In fact, these numbers would be readily available from the U.S. 
Census Bureau, their counterparts in Montana, the Economics Department at 
the University of Montana, and by examining employee records from the 
Troy Mine during its operation. 
 
* A more reasonable assumption regarding mine-related population impacts 
might be that 50% of employees, contractors and support personnel would 
have a partner, and each couple would average a conservative 1.5 children, 
resulting in the following, more realistic numbers: 
 
Evaluation Phase: 131 employees + 65 partners + 100 children = 296 
residents. 
Construction Phase: 426 employees + 213 partners + 320 children = 959 
residents. 
Operations Phase: 643 employees + 320 partners + 480 children = 1443 
residents. 
 



Given these potential numbers, which are much higher than those used in the 
DSEIS or FSEIS, it’s imperative that the Kootenai conduct an up-to-date 
analysis of likely employee numbers and demographic composition. 
 
In addition, it’s important to remember that the FSEIS, Vol. 1, P: 2-147 
estimates that “…construction-related immigration numbers would peak at 
772 before dropping to 456. Operations-related immigration would be 
861…” Even if there is no increase in Open and Total Motorized Route 
Density on the Forest, the number of people hiking, hunting, fishing, 
camping, and ORV riding in bear country will increase dramatically – as 
will the Frequency of human contact referred to by Mattson (1996). 
Nowhere does the DSEIS accurately factor in these impacts. 
 
(b) Lethality of Contact – Kasworm (2015) at 2 found that from 1986-2014 
human-caused mortality accounted for 70.3% of total known mortality. He 
also reported at 29 that the top causes (tied for #1) were Poaching, Mistaken 
ID, and Self-Defense. And the Montanore Biological Opinion (USFWS 
2014) at 48 reported that 67% of human-caused mortalities involved 
firearms.  
 
In addition, both the DSEIS and the Montanore BiOp at 99 concluded that: 
 
 “The potential for poaching could increase with the influx of workers with 
diverse social, cultural, and economic backgrounds, many of whom may be 
unfamiliar with, or lack interest in wildlife conservation. For example, 
following the initial phase at the Montanore Mine Project, some workers 
associated with the mine were convicted of poaching deer (USDI 1993b).”  
 
FWS then quotes a member of Montana Fish, Wildlife and Parks (FWP) as 
saying that such poaching is associated with construction phases, but tends 
to decline once that’s over “and the stable workforce is in place.” Since the 
BiOp contains no reference, we must assume the statement is one FWP 
employee’s personal opinion with no grounding in science. Furthermore, the 
unsupported claim that only Construction Phase workers are the problem, 
while Operations Phase employees – many perhaps the same people – are all 
more likely to abide by the law, lacks any factual credibility whatsoever.  
 
(2) The federal agencies have miscalculated buffers along roads and around 
mine operations, as well as acres that will be impacted by elevated traffic 



levels. This results in both an incorrect Zone of Influence and incorrect 
calculation of mitigation acres. 
 
* Both KNF and USFWS documents on Rock Creek list the mine’s Zone of 
Influence as 7044 acres, and use the standard 500m buffer along each side of 
NFS road #150 for 6 miles (USFWS 2006). In their mitigation plans they 
also discount the level of impact on 5656 of those acres because they are 
already impacted by existing activities. Both calculations are in error as 
follows: 
 
(a) Mattson et al. (1987) determined that major developments in grizzly 
habitat displaced the bears for a distance of 3 km. Clearly the Rock Creek 
Mine is a “major development.” The 2006 Rock Creek BiOp mentions this 
research at A-56 but incorrectly suggests that Mattson concluded it could be 
solved by better sanitation around these developments. While this addresses 
the attractant/habituation problem, it does nothing to resolve the habitat 
displacement issue – the core of Mattson’s argument. When this research 
finding is applied to Rock Creek, we discover a displacement zone of 6966 
acres in addition to the 445 acres physically disturbed by the mine, for a total 
of 7411 acres. 
 
(b) In addition, while the 2011 Motorized Access Management BiOp at A-
51 (USFWS 2011) reports that Mattson et al. (1992) found a 4km 
displacement around developments, this also never makes its way into the 
calculation of displacement habitat. When this is done, we see a ZOI around 
the mine of 18.1 sq.mi. or 11,581 acres - plus the NFS road #150 
displacement shown in (c) below – 4360 acres – incorrectly based upon a 
500m buffer. 
 
(c) While a displacement buffer of 500m on either side of roads is a standard 
in the Greater Yellowstone and Northern Divide Ecosystems, research 
specific to the Cabinets by Kasworm and Manley (1991) found that grizzlies 
were displaced 914m by roads. When this figure is applied to NFS road 
#150, the result is displacement from 4360 acres. Therefore, the ZOI for the 
mine and this single road, is 11,771 acres if a 3km ZOI is used, and 16,386 
acres for a 4km ZOI. The Kootenai must recalculate the entire Zone of 
Influence and road buffers based upon this Cabinet Mountains specific 
science, and Mattson’s research. In addition, Kasworm and Manley also 
found a displacement along trails of 122m, a finding that I do not see 
reflected in DSEIS or FSEIS calculations.  



 
(d) The Rock Creek BiOp (USFWS 2006) at 36 reported that NFS road #150 
currently receives 33 one-way trips by motor vehicles daily, and that fact, 
combined with low level mine activities already underway were currently 
impacting 5656 acres of the 7044 acre ZOI and therefore, those acres should 
be mitigated on a less than 1:1 basis. 
 
However, landmark research by Mace and Waller (1997) in the NCDE 
determined that bears were displaced by even very low vehicle use and that 
the displacement level increased as traffic volume increased (emphasis 
added).  
 
With the DSEIS showing at S-45 that Average Daily Traffic (ADT) on NFS 
#150 will increase 1100% during Construction, and 200% during Operations 
– and the FSEIS confirming this at Vol. 1, P: 2-151 - it’s obvious that 
displacement will extend far beyond that impacted by 33 one way trips, and 
the 73 acres of displacement for roads. Further, it’s absolutely clear that the 
new Construction traffic volume of 400 trips per day will displace grizzlies 
well beyond the Kootenai Forest estimates – and that these new acres must 
be replaced on a 1:1 basis. For example, while the 2006 BiOp mentions this 
additional displacement along NFS #150, it only compensates with 1131 
acres of replacement habitat when as noted above this road alone displaces 
grizzlies from 4360 acres. 
 
(3) With the Montanore Mine Joint FEIS now issued (USFS 2015a), and its 
Mitigation Plan now struck down, this FSEIS must comprehensively review, 
update, and mitigate for the displacement of female grizzly bears that these 
two mines, their roads, accurate buffers, and accurate Zones of Influence 
will have, acting in concert – something it currently fails to do. See the legal 
reasoning below under Objection V. 
 
(a) The Rock Creek BiOp (USFWS 2006) at A-67 says:  
 
“We anticipate that at some time during the 30-year life of the mine, most 
likely during the construction phase, one to two adult female grizzly bears 
may be displaced to the point where their reproduction is impaired. In other 
words, females may not breed or complete a pregnancy during a breeding 
cycle due to lack of adequate nutrition or stresses associated with 
displacement. We do not anticipate that this impairment would be 
permanent. We do not anticipate that this level of disturbance would result in 



the death of cubs, subadult, or adult bears… Over time, we expect that the 
severity of this effect would diminish to lower levels. Female grizzly bears 
initially displaced from Rock Creek drainage when construction begins 
would eventually regain their reproductive potential through adaptation, by 
using other portions of their home range or by habituating to the disturbance 
over time…” (emphasis added). 
 
(b) The Montanore Mine BiOp (USFWS 2014) at 134-135 states the 
following: 
 
“Indirect take due to harm or harassment may occur due to displacement of 
grizzly bears, specifically adult female bears, from essential habitat. 
Although the project conforms with the 2011 biological opinion and 
incidental take statement (USFWS 2011) on the Forest Plan Amendment for 
Motorized Access Management, the disturbances generated by increased 
road use and human activity exceed that anticipated in 2011. Displacement 
of female grizzly bears from key habitats near the mine site and associated 
roads could result in their failure to obtain adequate food resources, which in 
turn could result in reduced fitness and/or reproductive success. We expect 
incidental take as some impairment of normal breeding and feeding behavior 
of adult females that affects reproduction, either through failure to breed or 
failure to complete a pregnancy… We do not expect sub-adult or cub grizzly 
bear mortality as a result of such displacement” (P: 134).  
 
“Incidental take due to harm would also occur in the form of injury or 
mortality of grizzly bears as a result of human actions. We anticipate that 
incidental take attributable to the proposed mine is most likely to result 
through habituation and food conditioning of grizzly bears or increased 
human-grizzly bear encounters, which increases the chance of their removal 
through management control actions or illegal shooting or defense of life” 
(P: 135). (emphasis added). 
 
(c) Clearly, these two passages demonstrate a number of problems that this 
FSEIS has not adequately considered, as follows: 
 
* The Rock Creek BiOp says that it could displace 1-2 adult female grizzlies 
with consequences for feeding, breeding, nutrition, and production of cubs. 
The Montanore Mine BiOp puts its displacement number at 1-3 adult 
females, but also concludes that there are only 6-7 adult females in the entire 



Cabinet subpopulation. Thus it’s possible that these two mines could 
displace 70-80% of all Cabinet females. 
 
* Both BiOps say that they do not “anticipate” the death of cubs due to 
displacement, but say that it may cause “failure to complete a pregnancy” – 
which by definition is the death of cubs in utero. 
 
* The 2006 Rock Creek BiOp says that displacement will be short term as 
females “habituate” to mine activities and regain the use of their habitat. 
This flies in the face of the “best available science” known to every bear 
manager in NW Montana, and repeatedly noted at Subcommittee meetings, 
– that habituated bears become “conflict & management bears”, which die at 
elevated rates. This reality is admitted in the 2014 Montanore BiOp at 135, 
but not adequately considered and mitigated for in the FSEIS. As an 
illustration of how serious a threat to survival habituation is, see Kasworm et 
al. (2015) at 33: 
 
Native bear survival = 0.964 (95% CI, 0.897-1.0) 
Augmented bear survival = 0.848 (95% CI, 0.696-1.0) 
Management bear survival = 0.480 (95% CI, 0.141-0.819) 
 
* Both BiOps admit that their mines could cause a “failure to obtain 
adequate food resources” which obviously means inadequate food for both 
cubs and subadults, with consequences for their survival. In addition, as 
reported by every bear manager at Grizzly Subcommittee meetings for the 
last 20 years, food stress causes grizzlies to wander more widely, encounter 
more humans and unsecured food attractants, and die at elevated rates. The 
DSEIS fails to factor in this known mortality cause.  
 
V. Given the Kootenai’s dismissive “Responses to Comments”, I renew 
my objection to: “Failure to conduct a serious and comprehensive 
Cumulative Effects Analysis regarding the consequences of both the 
Rock Creek and Montanore Mines operating at the same time.” 
 
Under FSEIS Volume III, P: S-213 we read the following: 
 
“Under the ESA, cumulative effects are those effects of future state or 
private activities, not involving federal activities, that are reasonably certain 
to occur within the action area of the federal action subject to consultation. 
Under the ESA, cumulative effects only involve future actions, ‘past and 



present impacts of nonfederal actions are part of the environmental baseline. 
Future federal actions requiring separate consultation (unrelated to the 
proposed action) are not considered in the cumulative section. Therefore, 
cumulative effects of the Rock Creek and Montanore projects on grizzly 
bears were not addressed in the Rock Creek BO, but were accounted for 
during the Section 7 consultation process for the Montanore project.” 
 
While such legalistic slight-of-hand may make USFWS and The Kootenai 
feel better about ignoring the real world consequences of two mines, it 
doesn’t pass the “straight face test” either scientifically or legally for a 
number of reasons.  
 
First, the ESA requires all federal agencies to employ the “best available 
science” when making its decisions so as to avoid jeopardy to species and 
harm to habitat. Any objective, science-based analysis of the two-mines 
option clearly shows the imminent peril to CYE grizzlies of two mines, and 
the contorted “logic” used by KNF above, in no way alleviates that 
obligation. 
 
Second, as I noted in my DEIS Objections: 
 
“The SDEIS for the ASARCO Rock Creek Project (USFS 1998) at 27 stated 
that if both the Rock Creek and Montanore Mines went forward at the same 
time:  
‘A north to south movement corridor in the Cabinet Mountains portion of 
the CYE would be fragmented by having two large mining operations active 
at the same time…The two active mines would constrict movement and may 
cut off 22% of the CYE recovery zone. This leaves a recovery area that is 
too small to support the desired recovery population…In addition, any 
grizzly bear with an established home range in the south half of the Cabinet 
Mountains would have a difficult time surviving over an extended time 
period due to the small area of suitable habitat. At a minimum, this 
constriction would affect 31% of the known grizzly bears in the CYE.’ 
 
This is echoed in the 2003 Rock Creek BiOp, Pages A-71 through A-77 
where it speaks repeatedly about threats to the narrow constriction zone and 
N/S movements, and this in turn is repeated in more detail in the 2006 Rock 
Creek BiOp on Pages A-84 through A-87. However, with the Montanore 
Mine Joint FEIS and ROD now issued (USFS 2015a), and the Kootenai 
Forest in the final stages of approving the Rock Creek Mine, it’s clear that 



both the Forest and USFWS are ignoring the imminent peril this will create 
for Cabinet grizzlies. 
 
To ignore these clear biological warnings, USFWS has given its blessings to 
both the Rock Creek mines based upon Mitigation Plans that are 
transparently ineffective and will not avoid jeopardy. One need look no 
further than the recent court ruling referenced above that found the 
Montanore mitigation plan “arbitrary and capricious.” Unless the Kootenai 
comes to its senses and decides to stop wasting precious agency time and 
taxpayer dollars defending the indefensible, it’s clear that the Rock Creek 
Project will soon meet the same fate – for the same reasons. 
 
Finally, I asked Katherine O’Brien of Earthjustice to provide a legal analysis 
of the Kootenai’s refusal to fully consider the impacts of the two-mine 
scenario on grizzlies (Katherine O’Brien, pers. comm., July 2017). Her 
response follows: 
 
The agencies’ new esa analysis must account for the impacts of the 
montanore mine project as part of the environmental baseline. 

 

To satisfy ESA § 7, the Forest Service and FWS must consider the 

impacts of the Montanore Mine on threatened species and critical habitat as 

part of the environmental baseline for the Rock Creek Mine.  Under the ESA 

implementing regulations, the environmental baseline includes “the 

anticipated impacts of all proposed Federal projects in the action area that 

have already undergone formal or early section 7 consultation.”  50 C.F.R. § 

402.02.  The 2006/2007 BiOp for the Rock Creek Mine excluded the effects 

of the Montanore Mine from the environmental baseline.  FWS concluded 

that this approach satisfied the governing regulation because there was at 

that time no active proposal to develop the Montanore Mine that had been 



the subject of § 7 consultation.1  At the same time, FWS noted that a new 

proposal to develop a mine at the Montanore site was pending as of 2004 

and affirmed that “[i]f we receive a request for consultation from the Forest 

[Service] on the new application for proposed mining operations at the 

Montanore site, we will complete consultation on that project and it will 

become part of the environmental baseline at that point.”2  That triggering 

event occurred with the completion of formal consultation on the Montanore 

Mine project proposed by Montanore Minerals Corp. in 2014.  Accordingly, 

analysis of the Montanore Mine’s impacts now must be included in the 

environmental baseline for the Rock Creek Mine and the agencies must 

consider the effects of developing both mines on bull trout and grizzly bears.  

This analysis must include, among other elements, a comprehensive 

evaluation of the two mines’ combined effects on baseflows in bull trout-

occupied streams and combined risks of human-caused mortality of grizzly 

bears.  As FWS recognized in its 2006/2007 BiOp for the Rock Creek Mine, 

the inclusion or exclusion of the Montanore Mine from the environmental 

                                                 
1 2006 BiOp at viii.   
2 Id. 



baseline significantly impacts the jeopardy analysis.3  FWS and the Forest 

Service must acknowledge new information concerning the status of the 

Montanore Mine and update the environmental baseline appropriately as part 

of their renewed § 7 consultation on the Rock Creek Mine. 

1. 2006 BiOp at viii. 
 
2. Id. 
 
3. See 2006 BiOp at viii (“The section 7 environmental baseline for the 
proposed Rock Creek Mine changed significantly with the abandonment of 
plans by Noranda to develop the Montanore Mine.”), A-102 (stating that the 
withdrawal of the Montanore Mine project represented a significant 
improvement in the baseline for grizzly bears within the action area and 
within the entire Cabinet Mountains,” which influenced FWS’s 
determination that the Rock Creek Project, alone, would not jeopardize 
grizzly bears); Mem. From M. Wilson, U.S. Fish & Wildlife Serv. 
Ecological Servs. Field Office Supervisor, to FWS Reg. 1 Director Re. 
Status of the Montanore Mine Project Proposal 1-2 (Draft May 8, 2008) 
(acknowledging that “the last time there were dual, large-scale mine 
proposals in the Cabinet Ecosystem baseline they were considered jeopardy 
proposals. The reason that the Rock Creek Mine is no longer considered a 
jeopardy situation, is because the Montanore Mine was pulled from the 
baseline by the previous promoter.”) 
 
                                                 
3 See 2006 BiOp at viii (“The section 7 environmental baseline for the proposed Rock 
Creek Mine changed significantly with the abandonment of plans by Noranda to develop 
the Montanore Mine.”), A-102 (stating that “[t]he withdrawal of the Montanore Mine 
project represented a significant improvement in the baseline for grizzly bears within the 
action area and within the entire Cabinet Mountains,” which influenced FWS’s 
determination that the Rock Creek Project, alone, would not jeopardize grizzly bears); 
Mem. from M. Wilson, U.S. Fish & Wildlife Serv. Mont. Ecological Servs. Field Office 
Supervisor, to FWS Reg’l Dir. Re. Status of the Montanore Mine Project Proposal 1-2 
(Draft May 8, 2008) (attached) (acknowledging that “[t]he last time there were dual, 
large-scale mine proposals in the Cabinet Ecosystem baseline they were considered 
jeopardy proposals.  The reason that the Rock Creek Mine is no longer considered a 
jeopardy situation, is because the Montanore Mine was pulled from the baseline by the 
previous promoter.”). 



This legal finding alone makes it abundantly clear that the “handwriting is 
on the wall” for the Rock Creek Mine Project. The only question is whether 
the Kootenai National Forest will finally read the message, heed the 
warning, and withdraw this FSEIS and Draft ROD. 
 
Sincerely, 
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