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WESTERN MINING ACTION PROJECT 
_____________________________________________________________________________________________________________________ 
 
Roger Flynn, Esq.,                        P.O. Box 349 
Jeffrey C. Parsons, Esq.                                  440 Main St. #2 

Lyons, CO 80540 
(303) 823-5738 
Fax (303) 823-5732 
wmap@igc.org 

 
 
August 17, 2017 
 
Objection Reviewing Officer 
USDA Forest Service 
Northern Region, 26 Fort Missoula Road 
Missoula, MT 59807 
Via e-mail: Appeals-northern-regional-office@fs.fed.us 
 
Re: Rock Creek Project Objection 
 
I. INTRODUCTION  

Pursuant to 36 CFR Part 218, Earthworks, Rock Creek Alliance, Clark Fork Coalition, 
Idaho Council of Trout Unlimited, Montana Trout Unlimited, Center for Biological Diversity, 
Defenders of Wildlife, and Sierra Club (collectively Objectors), by their undersigned attorneys, 
file this Objection to the June 2017 Final Supplemental Environmental Impact Statement 
(FSEIS) and Preliminary/Draft Record of Decision (DROD) issued by Kootenai National Forest 
(KNF) Supervisor Christopher Savage for the Rock Creek Mine Project (Mine or Project) and 
associated Forest Plan amendment contained in the ROD/FSEIS. The FSEIS and DROD are 
contained in the USFS webpage at: 
https://www.fs.usda.gov/detail/kootenai/home/?cid=stelprdb5327758.  See also June 21, 2017 
“Dear Interested Party” letter issued by Supervisor Savage, announcing the FSEIS and DROD, 
and Objection process. 

This Objection is being submitted via email. Due to the size of the documents referenced 
in this Objection, a flash drive with the documents is being delivered contemporaneously to the 
Regional Office by the lead Objector (Earthworks).  

All of the Objectors filed comments on the Draft SEIS on or about April 19, 2016, and 
have fully participated in the USFS review of the Project. As such they are proper Objectors 
under Part 218. Pursuant to 36 CFR 218.8, the Objectors state that the following content of this 
Objection demonstrates the connections between the comments noted above (“comments,” “our 
comments,” or “previous comments”) for all issues raised herein, unless the issue or statement in 
the DROD or FSEIS arose or was made after the opportunity for comment on the DEIS or 
Supplementary DEIS closed, as detailed herein.  

Pursuant to Part 218, Earthworks is the lead objector. Contact person: Bonnie Gestring, 
Earthworks, 140 South 4th St. West, Missoula, MT 59801, bgestring@earthworksaction.org, 
406-549-7361.  The contact information for the other Objectors is listed below.  However, all 
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Objectors are represented by their undersigned counsel and all U.S. Forest Service (USFS) 
correspondence regarding this Objection should be directed to the Objectors’ attorneys at the 
address contained herein.  

II. SPECIFIC OBJECTION ISSUES 

A. THE FSEIS FAILS TO ENSURE THAT THE TAILINGS IMPOUNDMENT IS 
STABLE AND COMPLIES WITH MONTANA STATE LAW.   

As stated in our comments (p. S-145, Vol III, FSEIS), the proposed tailings dam design is 
outdated, at risk of failure, and has not been demonstrated to meet Montana’s seismic safety 
requirements for long-term stability.  
 

Montana law requires the use of a 1 in 10,000-year event for seismic safety calculations 
for tailings dams (MCA 82-4-375 through 82-4-381), yet the analysis presented in the DSEIS 
relies on a seismic safety analysis using the 1 in 2,500-year earthquake.  
 

In the response to comments, the FSEIS acknowledges that the Draft and Final EIS used 
the 2,500-year event. (P. S-145, FSEIS Vol. III): “The Draft and Final SEIS used the most 
conservative data available from the USGS hazard maps, the 2,500 event.”  The FSEIS defers the 
analysis of whether it will comply with the new seismic safety criteria until after the ROD, 
stating that, “during the final design process, RCR would be required to follow the requirements 
in the Metal Mine Reclamation Act for tailings storage facility design, construction, operation 
and closure.” (p. S-145-146, FSEIS Vol. III).  

This is inadequate.  Even at the 1 in 2,500 event, the Failure Modes Effects Analysis 
(FMEA) for the tailings impoundment identified unacceptable impacts. The KNF and DEQ 
concluded that the embankment deformation that could occur (from 3-6 feet of movement) 
would pose a significant challenge to using the facility for continuing mine operations and would 
require a significant remediation effort to bring the facility back to an operating condition. 

“For the paste tailings facility, the impacts from embankment deformation would likely 
affect the structure’s ongoing use as a tailings repository as well as the costs associated with 
stabilizing the facility during closure so as to ensure long-term reclamation stability. The Forest 
Service (USFS) analysis estimated embankment deformation from a magnitude 7 earthquake of 
36 to 69 inches. The KNF and DEQ concluded the embankment deformation would not result in 
the total collapse of the paste tailings facility, rather the estimated degree of movement would 
pose a significant challenge to using the facility for continuing mine operations and would 
require a significant remediation effort to bring the facility back to an operating condition.” (P. 
S-26, FSEIS, Vol. 1)  
 

As such, it is reasonable to expect that the risks, and potential impacts, of a 1 in 10,000 
event would be far more substantial. If that’s the case, a new tailings storage facility design 
would be necessary that could be substantially different or larger in size.  

The DROD violates the 1897 Organic Act, the National Forest Management Act 
(NFMA) and 36 CFR Part 228 USFS regulations because the agency must demonstrate that the 
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mine meets state and federal law before an operating permit is issued, and not defer compliance 
to some further time with another agency. Furthermore, NEPA requires that the agency take a 
hard look at the potential impacts of the proposed mine, and provide a full opportunity for public 
review, yet it fails to do so because the agency has not determined whether the tailings dam 
design complies with the safety criteria or whether a larger, or different, tailings dam is 
necessary. Given the predicted impacts of a 1 in 2,500 event, the agencies cannot ensure that the 
current tailings dam can be successfully operated and reclaimed.  

As submitted in our comments (p. S-119, FSEIS, Vol. 3), we also continue to be 
concerned that the tailings facility employs an unacceptably risky tailings dam design. A 
“modified centerline” design is proposed. Modified centerline is just a code word for upstream-
type dam construction.  
 

According to the response to comments, “The KNF interpreted comments about 
downstream versus upstream construction design to be referencing Figure 2-3 of the 2001 FEIS. 
Neither downstream nor upstream construction design would be used in Alternative V, the 
KNF’s preferred alternative. The upstream and downstream construction techniques depicted in 
Figure 2-3 of the 2001 FEIS apply to impoundments where the tailings would be deposited as a 
slurry, and where the embankment, whether constructed in an upstream fashion or a downstream 
fashion, would be impounding water. In Alternative V, the Rock Creek Project, tailings would be 
deposited as a paste. Paste tailings have a lower water content than slurry tailings and do not 
dewater like slurries. As a result, the Alternative V paste facility would not be impounding free 
water, although a small amount of water may collect on the surface due to uneven settlement of 
the tailings material. The paste facility would be built from the bottom up using compacted paste 
tailings to form a buttress for the non-compacted paste tailings, as shown in Figure 2-34 of the 
2001 FEIS or Figure 2-8 of the Final SEIS.”  
 

The response is inadequate. In the bottom-up option shown in figure 2-8, the construction 
is essentially an upstream-type dam, regardless of whether the contents are slurried tailings or 
paste tailings. The compacted paste tailings depend on the uncompacted paste tailings for 
structural support.  Without compacting all of the paste tailings, structural stability is too 
unpredictable. Furthermore, from a stability standpoint the paste tailings are only marginally 
better than subaqueous deposition (slurried tailings) in that they dry out more quickly, but are 
still saturated with water when initially deposited. This minor stability difference does not justify 
using a modified centerline (upstream-type) construction on the paste.  
 

The description of the centerline option also highlights the “upstream” component of the 
tailings dam design: As described in the DEIS, p. 2-32 to increase stability, a modified centerline 
design was developed. Use of the centerline raise coupled with upstream deposition after 7 years 
of operation was used in Alternatives III and IV. After further review and evaluation to address 
concerns about stability and seepage, the KNF and DEQ developed paste deposition as 
Alternative V and selected this alternative in the 2001 ROD. The KNF reconfirmed the decision 
of paste deposition and Alternative V in the 2003 ROD. (DSEIS, p. 2-116, emphasis added)  
 

According to the FSEIS (p. 4-28, FSEIS, Vol. 2), the failure mode effects analysis for the 
tailings dam design, which is summarized in the 2001 FEIS, occurred in 1998 – now nearly 20 
years old.  This is inadequate. Since the FMEA was conducted, numerous studies have identified 
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the upstream design as the most common tailings dam design to fail.1 The tailings dam is a 
significant mine facility, and its stability has significant implications for environmental health 
and public safety. These issues must be addressed in the EIS and subject to public review, not 
deferred until after the ROD. 

As stated in our comments (S-116, FSEIS, Vol. 3), we also remain concerned that the 
FSEIS fails to consider an alternative for backfilling the mine tailings into the underground 
tunnels.  In the response to comments, the FSEIS stated, “Section 2.4.4 of the Final SEIS was 
updated to explain that the backfilling of tailings was evaluated in the 2001 FEIS (page 2-171 
through 2-175) as an alternative considered but dismissed from further study. For the Rock 
Creek Project, the KNF concluded that currently available information on paste backfill does not 
represent any significant new circumstances or information relevant to environmental concerns 
and bearing on the proposed action or its impacts, as described by 40 CFR 1502.9(c)(1)(ii). The 
use of cemented paste backfill at Hecla’s other operations such as Green’s Creek and Lucky 
Friday is required because it is a key part of the mining methods employed at those operations 
(long-hole stoping with cut and fill methods, and cut and fill method, respectively), which differ 
substantially from the method that would be used to mine the Rock Creek deposit (Hecla 2016c). 
The KNF, along with its co-lead agency DEQ, analyzed paste backfill as an alternative in the 
Montanore Joint FEIS in 2011 (ERO Resources 2011) and eliminated it from detailed analysis. 
Many of the issues considered in the Montanore analysis were applicable to the Rock Creek 
Project.” (P. S-118, FSEIS, Vol. 3).  

 This is wholly inadequate. There have certainly been significant changes in both paste 
technology and cemented paste backfill since the 2001 Rock Creek FEIS was developed.  The 
2001 Rock Creek FEIS considered technology that was developed in the 1990’s (FEIS 2001, p. 
2-172), and there have been significant developments in cemented paste backfill since then.  
Major conferences are held regularly on paste tailings and cemented paste backfill.2  
 
 It was concluded in the 2001 Rock Creek FEIS that, “Backfilling with whole tailings is 
not a proven technology at the scale (production rate and volumes) of the proposed project.” 
(FEIS 2001, p. 2-173). 

 
 This is certainly no longer the case.  For example, Landriault & Primeau (Paste 2013) 
describe how cyclones can be used in certain applications to dewater the tailings without the 
need for thickeners, thereby lowering the capital cost and/or reducing the cement binder 
requirements and consequently lowering the operating cost.  One of the case studies discusses 
this application at a plant producing 11,500 tpd of paste, an amount that is larger than that 
discussed for either Rock Creek or Montanore. 
                                                      
1 ICOLD, Tailings Dams Risk of Dangerous Occurrences: Lessons learnt from practical 
experiences, 2001; Davies, Michael, P., “Tailings Impoundment Failures: Are Geotechnical 
Engineers Listening?” 2002; Independent Expert Engineering Investigation and Review Panel, 
“Report on Mount Polley Tailings Storage Facility Breach,” January 30, 2015; Bowker and 
Chambers, “The Risk, Public Liability, & Economics of Tailings Storage Facility Failures, June 
10, 2015.   
2 For example, Paste 2013, Belo Horizonte, Brazil; Paste 2014, Vancouver, Canada; Paste 2015, 
Cairns, Australia; Paste 2016, Santiago, Chile; Paste 2017, Beijing, China. 
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 In the 2017 Rock Creek FSEIS it is noted that, “... the Agencies’ analysis found that 
backfilling at Montanore would result in significantly greater capital and operating costs than 
would normally be associated with room-and-pillar mining projects and backfilling was 
eliminated from detailed study ...” (FSEIS 2017, p. 2-122). 
 
 This is incorrect. Not only would the application of the cyclone discussed by Landriault 
& Primeau (2013) lead to other substantial cost and space savings, but other studies have found 
the cost of underground paste plants to be competitive with surface plant locations (Golder 
2012). 
 
 The 2015 Montanore Project Joint FEIS relies heavily on the decision not to consider 
paste backfill as an alternative on an analysis of paste backfill done by ERO Resources (2011), 
which states that, “The potential advantages evaluated were improved ground conditions, 
reduced surface subsidence, reduction of surface tailings disposal area, improved post-mining 
groundwater flow, and improved groundwater quality.” (ERO 2011, pp. 24-25) and “The 
agencies considered the potential reduction of the surface tailings disposal area to be the primary 
reason for considering backfilling at Montanore.” (ERO 2011, p. 28). 
 
 The ERO and agency analyses do not recognize that with cemented backfill a significant 
increase, if not full, rather than partial, recovery of the orebody could be accomplished.  
"Sterilization" of an orebody has often been used by both industry and government agencies as a 
reason not to conduct certain reclamation tasks, for example backfilling open pits. This orebody 
will be sterilized by the room-and-pillar mining method that is being proposed.  
 
 There is no discussion in either the Montanore or Rock Creek EISs of how much ore is 
being left in the pillars to provide support. Room-and-pillar design and its relationship to existing 
subsidence has been studied at the nearby Troy mine (Call & Nicholas 2014), and the 
relationship to potential subsidence at the proposed Rock Creek mine was directly addressed in 
that report.  Call & Nicholas (2014) provide a detailed discussion of the pillar failures and 
resulting subsidence at the Troy mine, and attribute this largely to inaccurate calculation methods 
used: “CNI has determined that the pre-2004 pillar designs were marginal, primarily due to low 
safety factors that were not anticipated during the design work.” (Call & Nicholas 2014, p. 1-2) 

 
 Call & Nicholas now believes that calculation methods available post-2004 will now 
allow accurate determination of the necessary pillar strength, as long as a 30% factor-of-safety is 
maintained (Call & Nicholas 2014, p. 6-1).  But a similar review of the Troy pillar failure and 
subsidence situation takes an even more conservative view, Agapito Associates (2014) 
recommend no less than a 0.8 width/height ratio for pillars (Agapito Associates 2014, p. 57), 
after they recognized several pillar failures at factors-of-safety  1.3 (Agapito Associates 2014, 
p. 31). 
 
 Figure 5-5 from Call & Nicholas (2014) shows the room-and-pillar layout for the Troy 
North Ore Body.  A similar layout can be expected for Rock Creek and Montanore.  The Rock 
Creek FEIS suggests that 25% to 35% of the orebody will be left in place after mining (FSEIS 
2017, p. 2-32).  Figure 5-5 shows the as-built layout of the North Ore Body at the Troy Mine 
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(Call & Nicholas 2014).  The remaining ore at Troy is “sterilized” because it is no longer 
feasible/safe to reenter the mine workings.  Complete recovery of the ore could have been 
achieved had cemented paste backfill been utilized.  Pillar recovery should be encouraged at 
Rock Creek and Montanore to enable complete use and to avoid sterilization of the remaining 
mineral resource. Backfill should be used to physically guarantee surface subsidence due to void 
collapse does not occur.  As the experience at Troy demonstrates, initial calculations and 
practices can be wrong.  Troy operated for 20 years before they got it right.  There is no real 
guarantee that subsidence will not occur, potentially over millennia, unless the underground 
voids that cause subsidence are filled with competent material. 
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 In the 2017 Rock Creek FSEIS it is also noted that, “The KNF concludes there is no 
significant new circumstances or information since the 2001 Rock Creek FEIS regarding 
paste tailings backfill. Paste backfill would not offer any significant environmental advantages 
over alternatives considered in this SEIS, and would result in significantly greater capital and 
operating costs than would normally be associated with room-and-pillar mining projects.” 
(FSEIS 2017, p. 2-123, emphasis added). 
 
 According to ERO (2011) the increase in capital cost related to cemented paste backfill is 
4% (ERO 2011, p. 36).  The operating costs were estimated to increase by 24% (ERO 2011, p. 37).  
The cost figures quoted by ERO are based on a Preliminary Economic Assessment with a stated 
accuracy of ±35% (ERO 2011, p. 35).   
 
 The agencies have cited “significantly greater capital and operating costs” as the primary 
reason for rejecting backfill ((FSEIS 2017, p. 2-123).  This is based on the ERO analysis that 
states, “Higher operating and capital costs reduce a project’s IRR. Based on a preliminary 
assessment level economic analysis, which may vary by ±35%, partial backfilling at Montanore 
would reduce the IRR from 15.7% to 10.4%.” (ERO 2011, p. 38). 
 
 The determination that the mining company cannot tolerate an internal rate of return 
(IRR) reduction to 10.4% is at best arbitrary (and an IRR of over 10% is certainly a profitable 
investment).  The Forest Service and other government agencies have long deferred from 
making/using economic analyses in determining whether a company can or can’t operate within 
a narrow band of profitability.  When it has done so, it has usually been in the context of whether 
a mining operation was economically viable, or when the action would clearly make a project 
uneconomic.  But in this case the agencies have chosen to make such a determination based on 
the extent of the profitability of this mining project. And, opposed to the fundamental 
determination in the 2017 Rock Creek FSEIS that there have been no significant changes in paste 
backfill technology since 2001 (or even 2011), developments like those discussed by Landriault 
& Primeau (2013) could significantly lower the costs of cemented paste backfill.   
 
 Likewise, the 2017 Rock Creek FSEIS does not fully evaluate the benefits of increased 
ore recovery or the higher probability of avoiding subsidence offered by cemented paste backfill.  
Land management agencies have long used sterilization of a resource, usually by backfilling a pit 
with waste rock or tailings, as a reason to avoid backfilling of open pits.  Yet, at least 25% of the 
mineral resource at Rock Creek and Montanore are being sterilized by the room-and-pillar 
mining method chosen for these projects.  Cemented paste backfill would allow the recovery of 
most of this remaining 25%. 
 
 Even if this alternative resulted in higher costs (which as is likely not the case due to the 
recent advancements/studies noted herein that were not evaluated by the agency), the agency 
cannot use the fact that an alternative with greater environmental benefits cannot be chosen due 
to a lower rate of return for the applicant.  Under the Organic Act and Part 228 regulations, the 
agency must minimize all adverse impacts where feasible.  See DROD at 4-5 (“The role of the 
KNF under its primary authorities… is to ensure that mining activities minimize adverse 
environmental effects on NFS surface resources and comply with all applicable environmental 
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laws.”).  Here, as shown herein, it is certainly feasible for the company to implement cemented 
paste backfill.  The higher cost, even if true, does not restrict the agency’s duties to protect the 
environment and public resources.  The fact that the company has mining and millsite claims 
covering part of the project (but notably not the ore body) does not mean that the agency lacks 
authority to require environmentally-beneficial alternatives.  
 
  In Clouser v. Espy, the Ninth Circuit affirmed the Forest Service’s authority to impose 
significant restrictions on a mining operation, in that case limiting the claimant to access via 
pack-mule only. Clouser v. Espy, 42 F.3d 1522 (9th Cir. 1994).  The court rejected the 
claimant’s argument that such a restriction violated federal mining laws: 

In light of the broad language of [Organic Administration Act §] 551’s grant of 
authority, [Organic Administration Act §] 478’s clarification that activities of 
miners on national forest lands are subject to regulation under the statute, and this 
substantial body of case law, there can be no doubt that the Department of 
Agriculture possesses statutory authority to regulate activities related to mining—
even in non-wilderness areas—in order to preserve the national forests. 

Id. at 1530.  Recent decisions have reinforced the USFS’s broad authority over mining. “[T]he 
Secretary of Agriculture has long had the authority to restrict motorized access to specified areas 
of national forests, including to mining claims.  See Clouser [v. Espy], 42 F.3d 1522, 1530 (9th 
Cir. 1994).”  Public Lands for the People v. U.S. Dept. of Agriculture, 697, F.3d 1192, 1198 (9th 
Cir. 2012)(emphasis added)(upholding denial of access routes to mining claims in travel 
management plan). 
 
  Indeed, in Clouser, the court affirmed the ability of the agency to restrict mining even to 
the point that the project would no longer be economically viable.  “Virtually all forms of 
Forest Service regulation of mining claims—for instance, limiting the permissible methods 
of mining and prospecting in order to reduce incidental environmental damage—will result 
in increased operating costs, and thereby will affect claim validity.” Id.  In fact, under the 
Mining Law itself, the expense associated with compliance with environmental regulations may 
so increase the cost of mining as to render a mineral deposit not valuable and a claim invalid. 
United States v. Kosanke Sand Corp., 12 IBLA 282, 299 (1973).  See also Great Basin Mine 
Watch, 146 IBLA 248, 256 (1998).   

 
  Thus, any argument that the agency is precluded from meeting its statutory and regulatory 
obligations because they allegedly make a mine operation “too expensive” or “less profitable” is 
not supported by federal law and applicable court decisions and thus can be rejected. 

 
 Under the Organic Act, and the 36 CFR Part 228 regulations, the agency cannot approve 
a mining PoO unless it can be demonstrated that all feasible measures have been taken to 
“minimize adverse impacts” on National Forest resources, including all measures to protect 
wildlife and habitat.  The “operator shall take all practicable measures to maintain and protect 
fisheries and wildlife habitat.” 36 CFR 228.8(e).   
 
 This language was applied in the first Rock Creek Mine case in overturning the ROD and 
FEIS because the USFS did not adequately protect wildlife.  “The operator also has a separate 

http://web2.westlaw.com/find/default.wl?mt=LawSchool&db=506&rs=WLW13.01&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=2028708747&serialnum=1994241110&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=S&pbc=86FEC348&referenceposition=1530&utid=1
http://web2.westlaw.com/find/default.wl?mt=LawSchool&db=506&rs=WLW13.01&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=2028708747&serialnum=1994241110&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=S&pbc=86FEC348&referenceposition=1530&utid=1
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regulatory obligation to ‘take all practicable measures to maintain and protect fisheries and 
wildlife habitat which may be affected by the operations.’ 36 C.F.R.§ 228.8(e).” Rock Creek 
Alliance v. Forest Service, 703 F.Supp.2d 1152, 1164 (D. Montana 2010) (Forest Service 
ROD/PoO approval violated Organic Act and 228 regulations by failing to protect water quality 
and fisheries).  “Under the Organic Act the Forest Service must minimize adverse environmental 
impacts where feasible and must require [the project applicant] to take all practicable measures 
to maintain and protect fisheries and wildlife habitat.” Id. at 1170.  Thus, the Organic Act 
requires that the agency “must . . . ensure that its approval of a plan or project does not result in 
the ‘destruction’ and ‘degradation’ of the public forests.”  Clouser v. Madigan, 1992 WL 
694368, at *4 (D. Or. 1992), aff’d sub nom. Clouser v. Espy, 42 F.3d 1522 (9th Cir. 1994).  
 
 Preventing subsidence is also problematic.  The science of rock mechanics has improved 
since the original design of the pillars for the Troy Mine.  But measuring actual rock properties 
has not made similar advances.  It is still very expensive and difficult to obtain accurate 
information.  What we see in both the Agapito Associates and Call & Nichols reports is a 
technical analysis, followed by the use of empirical data to justify a minimum factor of safety 
and width/height pillar ratio.   
 
 Rock properties at Rock Creek and Montanore are expected to be very similar to those at 
Troy, but they won’t be the same.  In addition, rock properties always vary on a scale that is 
smaller than that which can be assumed in a modeling program.  We are not likely to know for 
sure whether the assumptions made for the rock properties and minimum pillar sizes at Rock 
Creek and Montanore will be successful in preventing subsidence until the mine is in operation.  
Cemented paste backfill would go a long way in preventing possible subsidence in the 
wilderness areas over the Rock Creek and Montanore mines. 
  
 The FSEIS has also not made use of the most recent seismic risk data for its analysis, and 
this could prove problematic. “Further, new seismic data for this region of the country have 
resulted in updated seismic probability maps for the Rock Creek site (USGS 2008). The new data 
were used in a revised seismic stability assessment described below.” (FSEIS 2017, p. 4-32) 
The latest USGS seismic probability maps are from 2014, well within the window of availability 
for the FSEIS, and should have been used in this analysis. 
 
B. THE ROCK CREEK PROJECT DOES NOT HAVE AUTHORITY TO DISCHARGE 
TO THE CLARK FORK RIVER VIA THE DIFFUSER AND NO ALTERNATIVE 
DISCHARGE METHOD HAS BEEN DETERMINED, ANALYZED OR APPROVED; 
NOR HAVE THE EFFECTS OF THE DIFFUSER ON THREATENED BULLTROUT 
AND OTHER AQUATIC LIFE BEEN DETERMINED OR MITIGATED. 
 

As stated in our comments (p. 168-170, FSEIS Vol. III), the mine hasn’t secured 
beneficial use permits for the water it needs for operations. More importantly, the DROD 
proposes to approve the mine plan even though the only plan for discharging wastewater 
involves a pipeline across private property, for which the company does not have approval and 
no alternative means of disposal has been analyzed. The mine also hasn’t received a floodplain 
permit for the diffuser or a discharge permit from the State, so information is missing on the 
potential effects of the diffuser and the associated discharge, and on likely needed mitigation 
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measures.  Additionally, a permit may also be required from the Army Corps of Engineers, but 
that analysis is incomplete as well. All of these issues should have been fully analyzed in the 
Draft SEIS, and subject to public review prior to issuance of any valid Final SEIS and DROD.  
The fact that other agencies have additional regulatory jurisdiction over aspects of the Project 
does not eliminate the USFS’s duties under NEPA to fully analyze, subject to full public review, 
all of these issues, their impacts, and alternatives. 
 

In the response to comments (P. S-168, FSEIS Vol. III), the FSEIS states that, “KNF 
agrees that a discharge permit would need to be obtained from DEQ to discharge treated water to 
the Clark Fork River; this was discussed in Section 1.5 and Section 3.7.1.3 of the Draft SEIS. 
KNF also agrees that Avista would need to grant an easement to allow the wastewater discharge 
pipeline to cross Avista’s property and may have certain requirements that it will impose on 
RCR. If RCR would not obtain an easement from Avista, it would need to submit an alternative 
plan for water disposal, and KNF would need to evaluate the effects of this alternative plan. The 
KNF would assess whether the alternative plan would require substantial revisions to the 
analysis conducted in the existing EIS and would conduct additional NEPA analysis if there were 
substantial changes to the alternative plan that were relevant to environmental concerns or if the 
new plan constituted significant new circumstances or information relevant to environmental 
concerns and bearing on the proposed action, as required by 40 CFR 1502.9(c)(1).”  
 

This is inadequate and violates NEPA because the Forest Service has failed to analyze 
any alternative discharge options for a discharge that is expected to last in perpetuity.  Just as the 
EIS evaluated alternative routes for the transmission lines, the EIS must analyze an alternative 
route for the discharge pipeline or an alternative means for discharging its wastewater. RCR has 
not submitted a request for an easement with Avista, and Avista is under no obligation to provide 
an easement to Rock Creek Resources (RCR), so it’s reasonable to assume that RCR may never 
receive permission. By failing to look at alternatives, the agency has inappropriately deferred this 
analysis until after the ROD, and it’s placing inappropriate pressure on Avista, a private land 
owner, to grant permission.  Further, under the 1872 Mining Law, the failure to obtain the 
necessary approvals and all other requirements that “stand in the way of a profitable mining 
operation” renders the unpatented claims invalid. See U.S. v. Pittsburgh Pacific, 30 IBLA 388, 
393, 1977 WL16514, **3 (1977). 

 
NEPA requires the agency to “study, develop, and describe appropriate alternatives to 

recommended courses of action in any proposal that involves unresolved conflicts concerning 
alternative uses of available resources.” 42 U.S.C. § 4332(E); see also 40 C.F.R. § 1508.9(b).  It 
must “rigorously explore and objectively evaluate all reasonable alternatives” to the proposed 
action. 40 CFR § 1502.14(a). See City of Tenakee Springs v. Clough, 915 F.2d 1308, 1310 (9th 
Cir. 1990); Center for Biological Diversity v. Nat’l Hwy Traffic Safety Admin., 538 F.3d 1172, 
1217 (9th Cir. 2008).  Here, the failure to review alternative discharge options violates this 
fundamental NEPA mandate.  The fact that neither the company nor the USFS knows if the 
chosen discharge is legal and permittable only reinforces the need to review discharge options.  
The agency cannot postpone reviewing these alternatives when it is (and was) fully capable of 
analyzing them in the current NEPA process. 
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In addition, Montana law dictates that RCR must sufficiently disclose its plan of work 
and operations for wastewater discharge and obtain specific written approval of the proposed 
work from Avista before any such work can commence on Avista’s private lands. Section 85-
2—303 MCA.  
  

In the response to comments, the FSEIS also states that: “The Corps provided pre-
application guidance on May 2013 indicating that a Section 404 individual permit would not be 
needed but that access road upgrades, culverts, and the in-stream diffuser may be authorized 
under a Section 404 nationwide permit (See Section 1.6.2 of the Draft and Final SEIS). Request 
for nationwide permit authorization often requires a pre-construction notification from the 
applicant prior to impacts. If the Corps determines that an individual permit is required during 
future consultation or after submittal of the pre-construction notification for a nationwide permit, 
the applicant would submit an application for an individual permit at the appropriate time.” 

This is inadequate because it defers the analysis of the diffuser under Section 404 until a 
later date.  It also violates the Clean Water Act, Organic Act, NFMA, and Part 228 regulations  
because the mine has no legal authority to discharge its wastewater. The FEIS must provide a 
viable method for the expected in-perpetuity mine discharge, and evaluate the potential impacts 
from, and alternatives to, that water disposal. 
 

In the response to comments, the FSEIS states (p. S-201, FSEIS, Vol. 3) “The in-stream 
diffuser would discharge treated mine water to the Clark Fork River in accordance with MPDES 
permitted effluent limits and would not exceed water quality standards and applicable 
nondegradation criteria outside of an approved mixing zone. Section 4.7.3.4.1 of the Draft SEIS 
stated that any discharges to surface water outfalls would be required to meet MPDES permitted 
effluent limits. Monitoring of the outfalls would be required as described in the MPDES permits 
for the project. As described in Section 4.13.8.1, the KNF would require RCR to implement 
Terms and Conditions of the 2007 BO Supplement (Appendix E), as approved by the USFWS, 
prior to surface disturbances that are not related to the evaluation adit stage of the Rock Creek 
Project. This would include the requirement to complete and submit an evaluation of locations 
for the wastewater diffuser in the Clark Fork River. The evaluation would be completed in 
consultation with the Forest Service, DEQ, and USFWS and focus on recommendations to 
minimize potential effects on migrating or resident bull trout using the Clark Fork River habitats 
adjacent to the mouth of Rock Creek and the spring area immediately upstream. The Terms and 
Conditions of the 2007 BO Supplement are considered appropriate to minimize impacts of 
incidental take of bull trout.”  

This is inadequate because the 2007 Biological Opinion is outdated and the U.S. Fish and 
Wildlife Service is undertaking a new biological opinion to evaluate impacts of the Rock Creek 
Project on threatened bull trout.  This new information must be taken into consideration when 
evaluating impacts to bull trout.  Furthermore, it is inadequate to defer the analysis of the diffuser 
until after the FSEIS and DROD, given the significance of this issue to the public interest.   

Furthermore, the FSEIS acknowledges that the diffuser could have adverse effects on the 
migratory bull trout that are passing the diffuser to Noxon Reservoir, but analysis of these 
impacts and alternatives are deferred until after the DROD: “RCR would be required to complete 
and submit an evaluation of locations for the wastewater diffuser in the Clark Fork River. The 
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evaluation would be completed in consultation with the Forest Service, DEQ, and USFWS and 
focus on recommendations to minimize potential effects on migrating or resident bull trout using 
the Clark Fork River habitats adjacent to the mouth of Rock Creek and the spring area 
immediately upstream.”  (p. 2-103, FSEIS, Vol. 1).  
 

The FSEIS also acknowledges that modifications may be necessary to allow bull trout 
passage: “Study of bull trout migration past the diffuser could result in diffuser design 
modification to ensure passage past the diffuser to Noxon Reservoir and allow capture of fish 
and movement upstream beyond the dam.”  (P. S-35, FSEIS, Vol. 1).  This violates the 
Endangered Species Act and NEPA because it fails to evaluate the effects to threatened bull trout 
and does not provide mitigation measures or allow for public review.   
 

In addition to the issues above, the diffuser and associated pipeline in Alternative V 
would be located in the FEMA-designated 100-year floodplain of the Clark Fork River. (p. 4-62, 
FSEIS, Vol. 1), yet no current analysis has been done on whether it could withstand a large flood 
event.  According to the FSEIS, RCR must secure a permit from DNRC for the construction in a 
floodplain: “The Forest Service identified alternatives for the location and design of the diffuser 
in the Clark Fork River floodplain (USFS 2001). During final design, RCR would be required to 
avoid or minimize, to the extent practicable, locating facilities in a floodplain. If locating the 
diffuser in the Clark Fork River floodplain could not be avoided, an application for a floodplain 
permit would be submitted to the DNRC that provides details on the obstruction or use of a 
floodway floodplain and a permit would be required before construction. DNRC’s permit 
issuance is based on the danger to life and property downstream, availability of alternate 
locations, possible mitigation to reduce the danger, and the permanence of the obstruction or use 
(76-5-405, MCA). (p. 4-101, FSEIS, Vol. 1).”  This analysis and permit have not been obtained, 
and the U.S. Forest Service cannot defer this analysis to another time, particularly when the 
permitting decision involves another agency.  
 

Although the diffuser would cross the entire Clark Fork River, the FSEIS provides only 
limited information about the design and defers the details of the design and the analysis of 
impacts until after the ROD, stating: “The purpose of the diffuser would be to distribute treated 
water though a perforated steel pipe to allow more mixing with river water. The in-stream 
diffuser also would reduce discharge velocities. The diffuser would be fixed at the bank on 
concrete thrust blocks and surrounded by cobble riprap to provide shoreline protection. The 
diffuser would lie in the river channel, perpendicular to the flow of the river. The perforations of 
the diffuser system would be designed to reduce the discharge velocity to less than 2 feet per 
second, and allow mixing to occur across a broad cross- sectional profile of the river. The 
diffuser would be about 750 feet above the confluence of the river and Rock Creek and would 
run the entire width of the river. Before installation, a design study would be performed to 
reevaluate streamflow conditions and streambed characteristics at the selected outfall location. 
The diffuser design would be finalized after the study was complete, and an appropriate method 
of anchoring would be selected. If the diffuser were relocated from the proposed location, the 
KNF and DEQ would determine the impacts of the discharge on the river and if the MPDES 
permitted effluent limits needed to be adjusted.” (P. 2-65, FSEIS, Vol. 1)(emphasis added) 
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This is inadequate because the diffuser may be required in perpetuity, yet the FSEIS 
provides no information on whether it can withstand large flood events, or what happens if the 
diffuser is damaged and a discharge occurs. Montana’s recent experiences with oil spills in the 
Yellowstone River in 2011 and 2015, resulting from pipes buried in the riverbed, demonstrate 
that significant impacts can occur.3  
 

The response to comments also defers analysis to Montana DEQ (P. S-110, FSEIS, Vol. 
3), “Section 1.5.3 of the Final SEIS discussed the current status of MPDES permits for the 
project. The KNF does not have the authority to issue wastewater discharge permits for surface 
water or groundwater in the state of Montana. This authority rests solely with the state of 
Montana. As part of the MPDES permitting process, DEQ sets appropriate effluent limits so that 
they comply with applicable state water quality laws. The KNF relies on DEQ’s expertise and 
authority to set appropriate MPDES permitted effluent limits. RCR would be required to comply 
with the requirements of any MPDES permit and any discharges would not be allowed to exceed 
water quality standards and applicable nondegradation criteria outside of an approved mixing 
zone. Because adverse effects on water quality would be avoided, quantitative analyses of effects 
on water quality in the Final SEIS were not necessary.” 

 
 The DROD also impermissibly defers the USFS’s analysis of water quality issues and 
compliance to the DEQ and other agencies.  “DEQ’s permit decision and associated conditions 
on Montana Pollution Discharge Elimination System (MPDES) permits, DEQ’s decision and 
associated conditions on a 401 certification, and DEQ’s decision and associated conditions on 
other state water quality permits constitute compliance with Montana water quality requirements 
and CWA requirements regarding water quality (Section 1.5.1.5, Clean Water Act). DEQ’s 
permit decision and conditions on the air quality permit constitute compliance with CAA 
requirements (Section 1.5.1.4, Clean Air Act). Similarly, DNRC’s permit decision and associated 
conditions on any beneficial water use permit constitute compliance with Montana water use 
requirements (Section 1.5.1.14, Montana Water Use Act and the Montana Reserved Water Rights 
Compact).” DROD at 8. 
 
 This argument by the USFS was specifically rejected by the Montana federal court in its 
recent decision vacating and remanding the USFS ROD and FEIS for the Montanore Mine, 
where the Forest Service had argued that the federal court could not rule on the USFS’s ROD 
and EIS that had approved a mine despite evidence that it violated state water quality 
requirements: 
 

The Forest Service's approval of the Project despite noncompliance with Montana's 
nondegradation standards is arbitrary and capricious in violation of the Clean Water Act, 
the Organic Act, and NFMA.  

 
Save Our Cabinets v. U.S. Dept. of Agriculture, ---F.Supp.3d---, 2017 WL2345667, *1 (D. 
Mont. 2017).      
 

                                                      
3 Billings Gazette, “New federal pipeline law influenced by Yellowstone River oil disasters,” 
June 22, 2016.  
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The USFS’s position is also inadequate because without this information it is impossible 
to understand or evaluate impacts to water quality and bull trout.  The FSEIS defers the 
determination of whether a mixing zone will be allowed, and if so, it’s size, configuration and 
location, until the MPDES process (p. 4-80, FSEIS, Vol. 3). The FSEIS may not defer analysis of 
impacts to another agency at another time.  The impacts of the diffuser, and associated 
discharges, are a major component of the mine plan that will likely operate in perpetuity, with 
significant implications for the public, which cannot be deferred to another agency or until after 
the ROD.   
  
C. FSEIS FAILS TO ENSURE THAT NONDEGRADATION STANDARDS AND ALL 
CLEAN WATER ACT REQUIREMENTS WILL BE MET 

As expressed in our comments (p. S-109-110, FSEIS, Vol. 3), the FSEIS/DROD fail to 
ensure compliance with the nondegradation protections in Montana’s Water Quality Act, nor 
does it comply with the Clean Water Act CWA) due to the loss of baseflows as well as 
discharges that do not comply with the CWA and Montana law. 

 
 Under CWA Section 313, the USFS cannot approve any activity that may result in a 
violation of a water quality standard. 
 

Under the Clean Water Act, all federal agencies must comply with state water 
quality standards, including a state's antidegradation policy. 33 U.S.C. § 
1323(a). Judicial review of this requirement is available under the 
Administrative Procedure Act. Oregon Natural Resources Council v. U.S. 
Forest Service, 834 F.2d 842, 852 (9th Cir. 1987). 

Idaho Sporting Congress, 137 F.3d at 1153; see also Marble Mountain Audubon Soc’y, 914 
F.2d at 182-83; Oregon Natural Resources Council, 882 F.2d at 1424-25; Hells Canyon Presv.  
Council, 2006 WL at *4-5 (USFS mine approvals must comply with CWA standards). 

 EPA’s antidegradation standards, which the USFS must ensure compliance with, 
requires that: “Existing instream water uses and the level of water quality necessary to protect 
the existing uses shall be maintained.”  40 CFR § 131.12 (a)(1).  As detailed herein, the 
agency has not ensured that all instream uses and water quality “shall be maintained.”  Indeed, 
as noted herein, the FEIS and ROD admits that many such uses in local streams will either be 
reduced or eliminated altogether. 

 In addition, under the Organic Act, and the 36 CFR Part 228 regulations, the agency cannot 
approve an MPO unless it can be demonstrated that all feasible measures have been taken to 
“minimize adverse impacts” on National Forest resources, including all measures to protect water 
quality and habitat.  See Rock Creek Alliance v. Forest Service, 703 F.Supp.2d 1152, 1170 (D. 
Montana 2010) (Forest Service PoO approval violated Organic Act and 228 regulations by failing 
to protect water quality and fisheries). See also Save Our Cabinets, 2017 WL2345667. 
 
 Under the CWA and EPA regulations, water quality standards include the protection of 
beneficial uses.  “A water quality standard defines the water quality goals of a water body, or 
portion thereof, by designating the use or uses to be made of the water and by setting criteria 
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necessary to protect the uses.”  40 CFR § 131.2. The minimal designated use for a water body is 
the “fishable/swimmable” designation which “provides for the protection and propagation of 
fish, shellfish, and wildlife and provides for recreation in and on the water.”  33 U.S.C. § 
1251(a)(2). 
 

The text [of the CWA] makes it plain that water quality standards contain two 
components. We think the language of § 303 is most naturally read to require that a 
project be consistent with both components, namely, the designated uses and the 
water quality criteria. Accordingly, under the literal terms of the statute, a 
project that does not comply with a designated use of the water does not 
comply with the applicable water quality standards. 

 
PUD No. 1 of Jefferson County v. Washington Dep’t of Ecology, 511 U.S. 700, 714-15 (1994) 
(italics emphasis in original, bold emphasis added). Thus, the CWA prohibits any activity that 
will not fully protect all of the designated uses for that water body. 

  
Here, the three-dimensional groundwater modeling shows that the proposed appropriation 

will diminish flows in outstanding resource waters beyond the legally permissible threshold. 
Under Montana law “[a]ll state surface waters located wholly within the boundaries of 
designated national parks or wilderness areas as of October 1, 1995, are outstanding resource 
waters.” ARM § 17.30.617(1). In the area surrounding the proposed Rock Creek Mine, segments 
of Rock Creek, Copper Gulch, East Fork Bull River, Chicago Creek, Moran Basin Creek, 
Unnamed East Fork Tributary, St. Paul Lake Drainage, and South Basin Creek are surface waters 
located within the boundaries of the Cabinet Mountains Wilderness Area.

 
See Kootenai Nat’l 

Forest, Land Mgmt. Plan Final Record of Map (Jan. 2015); Rock Cree Mine SDEIS Fig. 3-15. 
As such these streams are outstanding resource waters under Montana law. ARM §17.30.617(1).  
 

Because of their “environmental, ecological, or economic value,” these waters “must be 
afforded the greatest protection feasible under state law” and the state must “prohibit, to the 
greatest extent practicable, changes to the existing water quality of those waters.” MCA § 75-5- 
315(1). Accordingly, for outstanding resource waters “no degradation is allowed.” 
ARM §17.30.705(2)(c).  
 

Under the Water Quality Act, “degradation” includes “activities that would increase or 
decrease the mean monthly flow of a surface water by [more than or equal to] 15 percent or the 
seven-day ten-year low flow by [more than or equal to] 10 percent.” ARM § 17.30.715(1)(a). 
Degradation can result from “cumulative impacts or synergistic effects.” Id. § (2)(a).  
 

Here, the available data uniformly predicts that the groundwater drawdown, and 
associated dewatering, proposed by RCR will cause prohibited degradation of outstanding 
resource waters. The data used in the SDEIS (Hydrometrics 2014) show that the groundwater 
drawdown from mine activities will cause flow reductions in outstanding resource waters that 
amount to prohibited degradation. (See table below) 
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Specifically, under all six modeled scenarios included in the report, wilderness reaches of 
“Unnamed East Fork Tributary,” South Basin Creek, Chicago Creek, and St. Paul Lake Drainage 
will experience illegal dewatering; in two scenarios Chicago Creek will lose 100% or more of its 
groundwater discharge. Additionally, three modeled scenarios demonstrate illegal dewatering of 
Copper Gulch and Moran Basin and one modeled scenario demonstrates illegal dewatering of 
East Fork Bull River.  Dewatering amounting to illegal degradation of outstanding resource 
waters will occur as early as year two of the mine’s exploration phase.  
 

Additionally, the 3D groundwater modeling results relied upon by the Forest Service and 
the Montana Department of Environmental Quality (“DEQ”) to approve the nearby Montanore 
Mine demonstrate that the cumulative effects of the proposed groundwater drawdown for the 
Rock Creek Mine combined with the effects of the Montanore Mine will inflict even more 
extensive degradation of outstanding resource waters. See Montanore Mine JFEIS Table 101, or 
Table 20: Predicted Changes to Baseflow - Cumulative Impacts of Montanore and Rock Creek 
16 years after closure, from Geomatrix (2011).  
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This table of modeling results from the Montanore project shows 100% dewatering of 
outstanding resource waters in upper East Fork Rock Creek and upper East Fork Bull River.  
Yet, according to the Rock Creek SDEIS, the cumulative effects of mining Montanore and Rock 
Creek will result in reductions in stream base flow of about 14% at the mouth of Rock Creek or 
as much as 17% if the actual baseflow at the wilderness boundary is higher than that predicted by 
the Montanore Model (p. 4-87 SDEIS). There are substantial differences between the estimated 
pre-mining baseflow in Rock Creek and East Fork Bull River in the Rock Creek EIS as 
compared to the Montanore EIS; it’s irrational for the agency to rely on two different sets of 
assumptions in analyzing the two mines.4  Under NEPA, the agency must fully and accurately 
analyze the cumulative effects from both mines on all resources, including from the combined 
dewatering – which the FSEIS fails to do. 

 

                                                      
4 In addition to the documents attached to this Objection (via flashdrive submitted 
contemporaneously), the Montanore JFEIS and ROD are including into the administrative record 
for this Objection, as these documents are in the possession of the same relevant USFS officials. 
https://www.fs.usda.gov/detail/kootenai/landmanagement/resourcemanagement/?cid=stelprdb52
90833 
 

https://www.fs.usda.gov/detail/kootenai/landmanagement/resourcemanagement/?cid=stelprdb5290833
https://www.fs.usda.gov/detail/kootenai/landmanagement/resourcemanagement/?cid=stelprdb5290833
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In addition to lowering baseflow in the headwaters, mine dewatering would also increase 
the length of stream reaches that are dry or increase the time that intermittent reaches are dry.  
Comment 151-19 in issue 7024 notes these factors.  The response acknowledges these significant 
impacts, “such as a change in the elevation at which streams have perennial flow” or “periods 
with no surface flow occurring more frequently and lasting longer” (p S-183).  The FSEIS 
presents no means to mitigate or avoid these impacts. 

 
At a minimum, the baseflow losses/degradation of more than the 10% Montana threshold 

at the mouths of these streams constitutes illegal degradation.  Further, it is clear that if such 
baseflow losses would occur at their mouths, then increased baseflow losses would occur higher 
up in the watershed to these streams and their tributaries closer to the dewatering.  As held in 
Save Our Cabinets, any loss of baseflows higher than 10% in any stream reach constitutes illegal 
degradation of Wilderness waters and of non-Wilderness waters for which no authorization to 
degrade by DEQ has been granted (the case at Rock Creek and Montanore).    
 

The Forest Service cannot ignore the existing model results for both mines and must 
reconcile its treatment of 3D model results for the Rock Creek and Montanore projects.  For 
Montanore, the Forest Service found the 3D model results sufficiently reliable to yield reach-
specific baseflow-reduction estimates, even in the headwater reaches within the wilderness, 
despite a similar lack of stream flow data for calibration.  The agency can’t justify its divergent 
approach to the Rock Creek model results, particularly where the FSEIS itself stresses the 
similarity between the geological conditions affecting both projects and the similarity between 
the modeling approaches.  See FSEIS 4-42.  In sum, every scenario evaluated by the Applicant 
and relevant regulatory agencies demonstrates that the proposed appropriation will illegally 
degrade outstanding resource waters.  

 
The predicted reductions in flow trigger the nondegradation provisions in Montana’s 

Water Quality Act, and require nondegradation review for high quality waters outside of the 
Wilderness. This was the ruling in Save Our Cabinets, there the federal court remanded and 
vacated the ROD and FEIS due to the degradation caused by loss of baseflows in both 
Wilderness and non-Wilderness steams. 2017 WL2345667, *8. 

In the response to comments (S-110, Vol. 3), the FSEIS states that “Section 1.5.3 of the 
Final SEIS discussed the current status of MPDES permits for the project. The KNF does not 
have the authority to issue wastewater discharge permits for surface waters or groundwaters in 
the state of Montana. This authority rests solely with the state of Montana. As part of the 
MPDES permitting process, DEQ sets appropriate effluent limits so that they comply with 
applicable state water quality laws. The KNF relies on DEQ’s expertise and authority to set 
appropriate MPDES permitted effluent limits. RCR would be required to comply with the 
requirements of any MPDES permit and any discharges would not be allowed to exceed water 
quality standards and applicable nondegradation criteria outside of an approved mixing zone. 
Because adverse effects on water quality would be avoided, quantitative analyses of effects on 
water quality in the Final SEIS were not necessary. It further states that DEQ’s Nondegradation 
Rules were discussed in Section 3.7.1.2 of the Draft SEIS.  This response applies to all of the 
mine phases.” (P. S-164, FSEIS, Vol. III). 
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 As noted above, this USFS position violates the CWA, Organic Act, NFMA, and Part 
228 regulations.  The FSEIS and DROD fail to demonstrate that the mine complies with all state 
and federal laws, and it may not defer this authority to another agency at another time.  This 
USFS position argument was recently and squarely rejected by the federal courts in the 
Montanore Mine case, where the Forest Service had argued that the federal court could not rule 
on the USFS’s ROD and EIS that had approved a mine despite evidence that it violated state 
water quality requirements: 
 

The Forest Service's approval of the Project despite noncompliance with Montana's 
nondegradation standards is arbitrary and capricious in violation of the Clean Water Act, 
the Organic Act, and NFMA.  

 
Save Our Cabinets v. U.S. Dept. of Agriculture, ---F.Supp.3d---, 2017 WL2345667, *1 (D. 
Mont. 2017).  The Court specifically noted the different legal position taken by plaintiffs and the 
USFS regarding whether CWA Section 313 created a separate and independent duty on the 
USFS to ensure that the Mine would comply with all state and federal water quality standards: 
 

According to the defendants, because the State of Montana has been delegated authority 
to issue discharge permits and has adopted water quality standards approved by the EPA, 
the State is the primary decisionmaker regarding compliance with the Clean Water Act, 
including compliance with state water quality standards. For that reason, they argue that 
the Forest Service properly determined that reliance on Montana DEQ's decisions 
constitutes compliance with Clean Water Act requirements. 
… 
Plaintiffs argue that by deferring to the State's future permit process, despite the current 
record which predicts that State water quality standards will be violated, the Forest 
Service ignores Section 313's creation of a separate and independent duty on federal 
agencies to comply with all federal and state water quality standards, and that judicial 
review of current compliance is appropriate under the APA, Idaho Sporting Cong'r, 137 
F.3d at 1153, and the Clean Water Act's citizen suit provision, Rock Creek II, 703 
F.Supp.2d at 1163–65. 

 
Save Our Cabinets, 2017 WL2345667, ** 5-6.  The Court agreed with Plaintiffs’ argument and 
rejected the Forest Service’s position, holding that if the record shows a predicted violation of 
any state or federal water quality standard, the USFS’s ROD violated the CWA and related laws.  
“[T]he data before the Court shows noncompliance for future stages of the Project. Approval 
of the Project despite the violation of Montana’s water quality standards is arbitrary and 
capricious.” Id. at *8. 

The FSEIS also infers that due to the uncertainty associated with the modeling data, the 
agency will postpone any decision related to dewatering until further data is obtained during 
Phase I activities, after the DROD is issued.  According to the response to comments, there 
wasn’t sufficient information to make quantitative predictions, but rather qualitative predictions: 
“Section 4.13.2 of the Draft SEIS disclosed that due to the uncertainty associated with mine- 
related groundwater and surface water effects described in Section 4.7 and because streamflow-
habitat relationships have not been defined for study area streams, the discussion of Rock Creek 
Project effects on bull trout was largely qualitative. The rationale for the qualitative analysis of 
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effects in upper drainages is described in two memos available in the Rock Creek Project record 
and referenced in Section 4.13 of the Draft SEIS (KNF 2014b, 2014c). The 3D model would be 
refined and rerun after data from the Phase I evaluation are incorporated into the model (see the 
Water Resources Monitoring Plan in Appendix K of the Draft SEIS). Following additional data 
collection and modeling, the predicted impacts on surface water resources in the study area, 
including simulation of mitigation measures, would likely change and may have greater 
certainty.”  

This is inappropriate because RCR expressed confidence when it used this data and 
modeling to apply for a water rights permit with the State of Montana,5 and the Forest Service 
expressed confidence in this modeling when it applied to the Montanore Mine EIS, stating “They 
are the best currently available estimates of impacts and associated uncertainty that can be 
obtained using groundwater models.” As found by the court in Save Our Cabinets, the fact that 
the agency may refine its analysis in the future does not mean that the current predictions of the 
loss of baseflows/degradation can be ignored, nor that the DROD/FSEIS comply with federal 
and state law. 

Regarding the Montana water quality standard for temperature, the USFS cannot approve 
any operation that in addition to “maintaining” waters suitable for aquatic life, Montana law 
states that only “a 1ºF maximum increase above naturally occurring water temperature is allowed 
within the range of 32ºF to 66ºF.” ARM 17.30.623(2)(e).  In addition, all aspects of the Project 
must ensure that temperatures do not exceed 59°F to protect bull trout.  These standards apply to 
the discharge from the treatment plant, mill, stormwater control structures, and all facilities.  
For example, in comments, Objectors asked the question “What is the anticipated temperature 
of the discharge?” FSEIS at S-163. 

In response the agency stated: “It is not known what the temperature of the wastewater 
treatment plant discharge would be.” S-163.  The agency merely relies on the DEQ permitting 
process (which as shown herein is not a substitute for the USFS’s water quality protection 
duties or its NEPA review requirements).  Further, the fact that one discharge (to the Clark 
Fork River) may attempt to rely on higher assimilative flows does not eliminate the 
temperature standard for other discharges to other waters, or the need under NEPA to 
determine the temperature of each discharge. 

D. THE FSEIS FAILS TO DEMONSTRATE THAT DEWATERING CAN 
EFFECTIVELY BE MITIGATED AND THE MINE CAN BE EFFECTIVELY 
RECLAIMED.  
 

As stated in our comments (p. S-180 and S-217, FSEIS Vol. 3) the dewatering effects to 
the overlying waters cannot be effectively mitigated because the proposed mitigation measures 
(grouting, setbacks or plugs) have not been demonstrated to work over the long-term. 
 

In the response to comments (p. S-180, FSEIS, Vol. III) states that, “KNF agrees that the 
service life of concrete and grout beyond 100 years and the effectiveness of grouting over the 
                                                      
5 RC Resources Inc., Water Rights Application #76N 30068837 by RC Resources, Inc., March 
29, 2016.  
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long-term are uncertain. If grouting was used to reduce mine inflows to minimize impacts to 
stream baseflow, it would be used a mitigation during operations. Once mining was completed 
(approximately 30 years) and the mine was allowed to refill with water (assuming the mine was 
fully plugged at closure), the life expectancy of grout would not be an issue because its failure 
would not have any impact at that time. If other closure options were selected, suggesting grout 
failure, RCR would be required to mitigate the increase.” (Emphasis added) 
 

This is inadequate because a final closure plan has not been determined. The DROD 
leaves the option open for leaving the adit unplugged at closure (DROD, p. 20).  And, in fact, it 
states that until additional data were obtained during Phase I and Phase II Operations, the KNF 
and DEQ have determined that the initial mine closure plan would be to pump and treat the mine 
water until such time that it met MPDES permitted effluent limits without treatment.  Under this 
closure scenario (no plug), the FSEIS has not demonstrated that the dewatering effects from 
failed grouting could be effectively mitigated post-closure. 
 

This violates NEPA because the DROD doesn’t demonstrate that the adverse effects from 
the mine can be effectively mitigated and meet the environmental protection requirements of the 
Organic Act, NFMA, and Part 228 regulations; nor does it demonstrate that the mine can be 
effectively reclaimed.  (p. S-16-17, FSEIS, Vol. 1)  
 

The response to comments also asserts that a monitoring system would be implemented 
to address this issue: “Section 4.17.7 of the Draft and Final SEIS described proposed measures to 
mitigate the effects of the Rock Creek Project on the CMW and wilderness visitors, including 
options for evaluating the need and placement of an air-intake ventilation adit, ensuring a closure 
and reclamation plan for an air-intake ventilation adit, implementing visual mitigations for mine 
infrastructure, measures to reduce noise, and measure to reduce traffic on access roads. The 
proposed long-term monitoring plan (Appendix K) included measures to monitor and evaluate 
impacts to surface resources in the CMW, including wilderness lakes, streams, and some 
wildlife. This would provide for early detection of change and minimize unanticipated impacts to 
lakes and associated natural systems.”  
 

This is also inadequate.  A monitoring system is not mitigation, and does not protect the 
Outstanding Resource Waters or high quality waters from degradation. The FSEIS fails to 
recognize that if dewatering impacts occur, they are essentially irreversible and are not likely to 
be successfully mitigated in the long term.  
 
E. THE FSEIS AND DROD FAIL TO DEMONSTRATE GROUNDWATER 
DISCHARGES WILL COMPLY WITH MONTANA WATER QUALITY ACT AND THE 
FEDERAL CLEAN WATER ACT; NOR HAVE THE EFFECTS OF MITIGATION 
MEASURES BEEN ANALYZED 

 
As noted in our comments (p. S-154, FSEIS, Vol. 3), the mine plan does not demonstrate 

that groundwater seepage from the tailings facility will comply with state and federal regulations.   
 

In the response to comments (p. S-154, FSEIS, Vol. 3), the FSEIS states that “The effects 
to groundwater quality were discussed in Section 4.7.3.3 of the Draft SEIS. Because predicted 
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groundwater quality for some parameters would be greater than ambient concentrations during 
Phase II, RCR would have to apply to DEQ for a mixing zone or an authorization to degrade. 
DEQ would require that the project comply with state water quality laws. This response applies 
to all of the mine phases.”  
 

As detailed above, this does not constitute compliance with the CWA, Organic Act, 
NFMA, Part 228 regulations, and Montana water quality law, as the DROD and FSEIS must 
demonstrate that the project complies with all state and federal laws, and cannot defer this 
analysis and authority to another agency at another time. 
 

The FSEIS fails to analyze a pumpback system for the tailings impoundment, and the 
potential impacts of the pumpback system on surrounding waters.  This is particularly important 
since the FSEIS acknowledges that the mine would require a permit to degrade, yet there is no 
guarantee that such a permit would be issued.  If the state doesn’t issue a permit to degrade, a 
pumpback system would be necessary to meet nondegradation requirements.  
 
 As held by the court in Save Our Cabinets, a pumpback system that would cause 
baseflows to drop more than 10% violates Montana nondegradation laws/regulations and thus 
cannot be authorized by the USFS.  The Montanore JFEIS analyzed the impacts from that 
pumpback/drawdown, and the agency cannot avoid doing that at Rock Creek.  This is especially 
true since the pumpback system would not be dependent on data from the evaluation adit, as the 
tailings facility and related systems would be authorized by the ROD (and is analyzed by the 
FSEIS).   
 

Even if the mine were able to secure a permit to degrade, the FSEIS also indicates that 
groundwater exceedances could occur.  It describes it as “not likely” or a “low probability,” but 
still a possibility, and it describes the pumpback well as a mitigation measure: (p. S-160, FSEIS, 
Vol. 3), “based on the geochemical modeling, a pumpback well system would likely not be 
required for the paste tailings facility because the probability is low of any exceedances of 
groundwater action levels downgradient of the tailings facility. A pumpback well system was 
one of other contingency mitigations described in Section 2.3.1.7.4 of the Draft and Final SEIS 
should mitigation be required.” 
 

In the response to comments, (S-159, FSEIS, Vol. 3) the FSEIS states that “A monitoring 
well network is required to monitor groundwater quality below the paste tailings facility. If 
concentrations in groundwater exceed the final agency- approved action levels, RCR would be 
required to install a pumpback system to capture seepage or some other mitigation to reduce 
seepage.” (emphasis added) 
 

In fact, the Troy Mine, which the FSEIS uses as an analogue, has had to install a 
pumpback system to manage tailings seepage (See the 2012 Troy ROD). And, the proposed 
Montanore mine included a pumpback system to manage tailings seepage. Furthermore, a study 
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of 14 U.S. copper mines, accounting for 89% of U.S. copper production found that 93% of the 
mines failed to control mine waste seepage.6   
 

It is inadequate to defer analysis of a pumpback system until some later time – 
particularly when it would have implications for the adjacent Rock Creek, Miller Gulch, Clark 
Fork River and possibly private wells and streams.  
 

The FSEIS states that the “Potential effects to flow in Rock Creek may occur due to mine 
inflows, use of RCR’s Rock Creek domestic surface water right for 10 gpm or 1 acre-foot per 
year, and the possible use of the tailings facility pumpback wells. For Alternative V, the 
pumpback wells would be a possible mitigation for effects to water quality. The effects of this 
contingency mitigation at the tailings facility were not evaluated.” (p. S-164, FSEIS, Vol. 
3)(emphasis added).  Yet mitigation measures and their effectiveness must be fully analyzed and 
subject to public review under NEPA. 
 

The FSEIS further states that a pumpback system would reduce groundwater 
contributions to Rock Creek and Miller Gulch. (P. 4-59, FSEIS, Vol. 1) and that it has 
insufficient information to assess the impacts of seepage from the tailings facility to adjacent 
streams: “There has not been any design of a pumpback well system provided within the context 
of a detailed hydrologeologic analysis. It is assumed that pumpback system would have to be 
screened in the various sedimentary materials, including the basal gravel and lacustrine deposits 
(and various other sand layers that may be present) in order to capture seepage losses.  Pumping 
from the sedimentary units (not the bedrock) would, at the least, intercept groundwater that 
would otherwise report to the various drainages. At this time the relationship between the paste 
tailings facility area and adjacent streams and the amount of water that would need to be pumped 
to maintain capture are not well understood.” (p. S-90, FSEIS, Vol. 3).  
 

And, even more troubling, the FSEIS states that “reduction in groundwater levels may 
reduce yield from private wells and springs, depending on their distance from the pumpback well 
system.” (p. 4-59, Vol. 3, FSEIS). According to the DEIS (p. 4-56, SDEIS, Vol. 2), “Springs SP-
12, 25, 28, and 30 are outside of the proposed paste tailings facility area and could be impacted if 
a pumpback well system was operated. Because the source of water to each of these springs has 
not been identified, it is unknown whether pumping below the paste tailings facility would 
reduce flow to any one or all of these springs.” Appendix K discusses monitoring requirements 
for these springs. Once again, data collection and analysis is improperly deferred until after the 
ROD/FSEIS.  
 

Furthermore, the FSEIS provides inadequate data to understand the impacts of seepage 
from the Phase I infiltration pond. “In the vicinity of the Phase I infiltration ponds, the basal 
sand/gravel is within about 8 feet of the surface (Parker 2008).  Seepage entering the basal 

                                                      
6 Earthworks, “U.S. Copper Porphyry Mines Report: The Track Record of Water Quality 
Impacts Resulting from Pipeline Spills, Tailings Failures and Water Collection and Treatment 
Failures., July 2012. (Revised 11/2012). Available at: 
https://www.earthworksaction.org/files/publications/Porphyry_Copper_Mines_Track_Record_-
_8-2012.pdf 
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sand/gravel would move downgradient towards the various drainages around the facility (Rock 
Creek, Miller Gulch, and Clark Fork) (Figure 3-12), mixing with the existing groundwater. 
Groundwater in the basal sand/gravel eventually discharges to the Clark Fork River (DEQ 2008) 
either via connection with the Clark Fork alluvium or discharge to the surface as springs. The 
nature and location of the connection between the basal sand/gravel unit and the Clark Fork 
River is not known” (P. 4-58, FSEIS, Vol. 1) (emphasis added).  

 
This is inadequate. The data and analyses to make this determination should be included 

in the FSEIS (actually in a revised Draft SEIS for public review, which is needed for all the 
issues raised herein in which public review has not been properly afforded), and not deferred to 
some later date after the ROD.  Also, as noted in Save Our Cabinets, a failure to analyze and 
require mitigation for the pumpback system and tailings management violates NEPA. 2017 
WL2345667, *8, *20.  
 
F. THE FSEIS FAILS TO PROVIDE BASELINE DATA ON STREAM FLOWS 
NECESSARY FOR EVALUATING THE POTENTIAL IMPACTS OF MINE 
DEWATERING.  
 

As reflected in our comments (p. S-125, 130-138, 159, 161, 179, 186, 187, 188, Volume 
3, FSEIS) and herein, essential baseline data on stream flows in Wilderness rivers and streams 
(and other streams) has not been collected to characterize existing condition and evaluate the 
potential impacts associated with groundwater drawdown.  

 
The FSEIS acknowledges that there are streams where no baseline flows have been 

measured: “In addition to South Basin Creek, other creeks within the CMW near the study area 
are the upper East Fork Bull River and its tributaries (North Basin Creek, Isabella Creek, Placer 
Creek, and the stream flowing from the Moran Basin Lakes); Copper Gulch (which begins at 
Copper Lake); and Chicago Creek. Streamflows in these streams within the CMW have not been 
measured.” (p. 3-117, FSEIS, Vol. 1)(Emphasis added.) 
 

In the response to comments, the FSEIS reiterates this problem.  In response to the 
company’s request to check that there is no flow data for South Basin Creek, North Basin Creek, 
Chicago Creek and Copper Creek, the FSEIS confirms that this is correct, with the exception of 
some historical data for Copper Gulch above confluence with Bull River. (S-87, FSEIS, Vol. 3). 
 

The FSEIS (p. 3-107, Vol. 1) further states that, “Few streamflow measurements have 
been collected from the upper reaches of the study area streams draining the CMW. It is likely 
that during non-baseflow periods, streamflow is probably much greater than during the baseflow 
period, but actual flow rates are unknown.” (p. 3-107, FSEIS, Vol. 1)(emphasis added). 
 

In the response to comments, the FSEIS defers collection of this baseline data until after 
the ROD/FSEIS, stating that this data will be collected during the water resources monitoring 
program. It would begin during implementation of Phase I, at least 1 year before evaluation adit 
dewatering, and would occur for several years prior to the initiation of Phase II construction in 
the Rock Creek, East Fork Bull River, Bull River, Miller Gulch and Clark Fork River watersheds 
where surface water or groundwater may be affected by Phase II construction and operations to 
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evaluate and understand the natural flow variability at the project site and the connection of 
streams and springs to the bedrock groundwater system.  (P. S-138, Vol. III).  

  Yet, sufficient baseline data are crucial for calibrating the 3D groundwater model, 
making accurate predictions of baseflow dewatering, and determining potential nondegradation 
violations and impacts on aquatic species.  According to the FSEIS, the 3D model identified the 
stream reaches that have the largest predicted changes in bedrock-derived baseflow proportional 
to pre-mine bedrock-derived baseflow as Chicago Creek in the Bull River watershed, South 
Basin Creek in the Rock Creek watershed, North Basin Creek in the East Fork Bull River 
watershed, and the East Fork Bull River above St. Paul Lake (p. 4-64, FSEIS. Vol. 1). These are 
among the streams that have not been adequately measured.   

  Furthermore, along with measuring flow, the USFS could have required longitudinal 
stable isotope sampling of streams at baseflow to determine the proportion of deep system vs 
shallow system groundwater. There is no apparent reason why this wasn’t done.  The FSEIS 
response to comment (S-133) states that “Isotope analyses may provide a way to differentiate 
sources of water. Section 1.6.2.2.1 of Appendix K of the Final SEIS includes the requirement to 
collect additional chemistry data, including isotope samples.  Again, this information would have 
been useful for informing the 3D groundwater model. The 3D model can be a useful predictive 
tool, but it’s only as good as the data it is based on, and we question why so much effort was put 
into the model (which is not a bad thing in itself) but so little put into obtaining the data needed 
to calibrate it.  

 This lack of baseflow data and other stream baseline data is legally deficient under 
NEPA. NEPA requires existing conditions to be characterized, and there’s no reason why 
adequate streamflow data wasn’t collected and included in the EIS for public review.   
 
 NEPA requires USFS to “describe the environment of the areas to be affected or created 
by the alternatives under consideration.”  40 C.F.R. §1502.15.  “[W]ithout [baseline] data, an 
agency cannot carefully consider information about significant environment impacts. Thus, the 
agency fail[s] to consider an important aspect of the problem, resulting in an arbitrary and 
capricious decision.” Northern Plains v. Surf. Transp. Brd., 668 F.3d 1067, 1085 (9th Cir. 2011). 
“Ninth Circuit cases acknowledge the importance of obtaining baseline condition information 
before assessing the environmental impacts of a proposed project.” Gifford Pinchot Task Force 
v. Perez, 2014 WL 3019165, *28 (D. Or. 2014)(USFS/BLM EA for mineral exploration project 
failed to obtain and analyze baseline water quality data in violation of NEPA). 
 
 Relying on post-FEIS baseline analysis violates NEPA.  As the Ninth Circuit recently 
stated, in rejecting an EIS for a large mine: 
 

The BLM argues that it corrected any error in its baseline estimates by conducting a 
“double check” analysis following the issuance of the FEIS. …The BLM claims that 
those measurements confirm that the pollution from the Project would not violate air 
quality standards. Although that statement may end up being true, a post-EIS analysis—
conducted without any input from the public—cannot cure deficiencies in an EIS. Ctr. 
for Biological Diversity v. U.S. Forest Serv., 349 F.3d 1157, 1169 (9th Cir. 2003). The 
public never had an opportunity to comment on the “double check” analysis, frustrating 
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NEPA's goal of allowing the public the opportunity to “play a role in ... the 
decisionmaking process.” Robertson v. Methow Valley Citizens Council, 490 U.S. 332, 
349 (1989). 
 

Great Basin Resource Watch v. BLM, 844 F.3d 1095, 1104 (9th Cir. 2016) (emphasis added). 
 RCR has had many, many years to collect actual flow data, including baseflow data, and 
it simply hasn’t done so. Neither has the USFS.  This is critical information, considering the 
dewatering effects of groundwater drawdown on important Wilderness streams. The ROD should 
not be approved without sufficient information to accurately characterize these resources.  
  
 In addition to lowering baseflow in the headwaters, mine dewatering would also increase 
the length of stream reaches that are dry or increase the time that intermittent reaches are dry.  
Comment 151-19 in issue 7024 notes these factors.  The response acknowledges these significant 
impacts, “such as a change in the elevation at which streams have perennial flow” or “periods 
with no surface flow occurring more frequently and lasting longer” (p S-183).  The FSEIS 
presents no means to mitigate or avoid these impacts, in violation of NEPA, CWA, Organic Act, 
NFMA, and Part 228 regulations. 
 

The FSEIS also acknowledges that baseline data must be collected to evaluate the 
impacts of the evaluation adit, but defers that analysis until after the ROD as well: “Surface 
water and groundwater monitoring data would continue to be collected prior to the initiation of 
evaluation adit dewatering in the area near the evaluation portal pad and in the area near the 
infiltration ponds where surface water or groundwater may be affected by Phase I construction 
and operations.” “The Phase II preconstruction water resources monitoring would begin during 
Phase I and would occur for several years prior to the initiation of Phase II construction in the 
watersheds where surface water or groundwater may be affected by Phase II construction and 
operations. (p. 4-38, Volume 1, FSEIS).  

The FSEIS also fails to provide sufficient habitat information on area streams to evaluate 
the potential impacts to fish populations.  
 

In the response to comments, “Section 4.13.2 of the Draft SEIS disclosed that due to the 
uncertainty associated with mine-related groundwater and surface water effects described in 
Section 4.7, Water Quantity and Quality, and because streamflow-habitat relationships have not 
been defined for study area streams, the discussion of Rock Creek Project effects on bull trout is 
largely qualitative.” (S-199, Vol. 3, FSEIS).   
 

This is inadequate.  There is no reason for deferring streamflow-habitat relationship data 
until after the ROD.  This information could be readily obtained at any time, and should have 
been collected and included in the FSEIS (actually, as with other issues noted herein, this data 
and analysis should have been available for public review prior to the issuance of the Draft 
SEIS).   
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G. THE FSEIS FAILS TO PROVIDE ADEQUATE BASELINE DATA FOR WATER 
QUALITY IN STREAMS, SPRINGS, AND SEEPS; NOR DOES IT DEMONSTRATE 
THAT IMPACTS TO WATER QUALITY IMPACTS COULD BE EFFECTIVELY 
MITIGATED.  

  As stated in our comments (S-131, FSEIS, Vol. 3), adequate baseline water quality data 
wasn’t collected to characterize water resources. This suffers from the same legal errors noted 
above regarding other baseline data/analysis failures. 

In the response to comments (S-131, Vol. 3, FSEIS), the FSEIS states that, “The existing 
data adequately portray existing water quality in the study area under various flow regimes and 
different seasons at many of the monitored locations. The data were analyzed where numerous 
data have been collected at a particular monitoring site and concentrations showed very little 
change between 1985 and 2016 or between seasons. The existing data will be supplemented with 
Phase I water quality data collected and analyzed as described in Appendix K. The adequacy of 
spring flow data is discussed under comment 3720.”  

This is woefully inadequate. The FSEIS states that water quality monitoring sites are 
illustrated in Figure 3-7, yet no water monitoring sites are presented for waters within the 
Wilderness Area. The FSEIS summarizes the existing water quality data for the period of record 
(1984-2016) in Table 3-17 through Table 3-28. Yet, this data is dated for many streams and fails 
to characterize the existing condition of the environment as required by NEPA. For example, 
Table 3-16 presents data from 1985-1991 and 2000. This data is 15 years old, and may not 
reflect current water quality conditions. The most recent data in Table 3-18 for Snort Creek is 
1993, more than 20 years old. Water quality data for South Basin Creek is from 1985, and 
measured only a few parameters. Table 3- 23 and Table 3-24 for lakes in the CMW are also 
outdated. There are no water quality or quantity data for St. Paul Lake. The only water quality 
data for streams in the CMW are in Table 3-21.  For Copper gulch, the data is from 1977 and 
1978, and only for TDS, pH and Specific Conductance. For South Basin Creek, the data is from 
1985, and for East Fork Bull River below St. Paul Lake, the data is from 1985. In Table 3-33, 
flow measurements for springs are estimated, rather than measured. This is inadequate to provide 
statistically reliable data to determine impacts. This violates NEPA because the FSEIS is 
deferring important baseline data until after the ROD.  We could find no water quality data for 
the unnamed tributaries to Miller Gulch, including the unnamed tributary that lies within the 
tailings impoundment footprint (See Figure 3-7).   
 
  As stated in our comments (S-159, S-172, Vol. 3, FSEIS), effective mitigation of water 
quality impacts has not been shown.  The FSEIS and DROD identify three options for mine 
closure, including plugging the mine adit.  According to the FSEIS, “If the mine adits were 
plugged after mine closure, when the mine void filled, groundwater would move downgradient 
from the mine void via fractures. If the mined area was hydraulically connected to area springs 
and/or streams, then as the mine refilled with water, those connections would be reestablished.   

  According to the response to comments, “Water quality data would be collected in each 
of the streams draining the mine area and in springs near the mine void after the mine was closed 
if the adits were plugged.  If observable trends in water quality occurred in the streams or springs 
that could result in exceedances of surface water quality standards or nondegradation criteria, 
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RCR would be required to mitigate to prevent such exceedances.” (K-33, Vol. 3, FSEIS).   

  This is inadequate because once the mine is closed and the adit is plugged, there is no 
viable way for RCR to mitigate these impacts. The impact would be irreversible. The FEIS and 
DROD must demonstrate that the mine can be effectively reclaimed (as required by the Organic 
Act, Surface Resources/Multiple Use Act, and Part 228 regulations) and in compliance with state 
and federal water protection laws.   

The response to comments (S-159, FSEIS, Vol. 3) also states that, “Alternative V 
mitigation measures, such as the required buffer between the mine void and the outcrop, would 
reduce the risk of new springs developing during the post-closure period. In addition, RCR 
would implement one of three different mine adit closure options described in Section 2.3.1.14 
of the Draft and Final SEIS, two of which would not allow the mine void to fully flood, reducing 
or eliminating possible creation of springs. The final closure option would be selected as mine 
closure approached and would be based on monitoring data and other information collected 
during mine operation regarding rock stability, bedrock and ore geochemistry, mine seepage 
rates, and other hydrologic data and on-going updates of the 3D groundwater model. If 
appropriate, the final closure plan could include other mitigation measures. Spring water quality 
would be monitored following mine closure, as described in the Water Resources Monitoring 
Plan in Appendix K of the Draft and Final SEIS. If water quality action levels were reached in 
springs after closure, RCR would implement one or more of the mitigation measures in the 
Contingency Action Plan, or develop and implement another appropriate mitigation measure.”  
Once again, this is inadequate because once the adit is plugged after mine closure, it is too late.  
The FEIS and DROD have provided evidence to demonstrate that mitigation measures can be 
implemented at that time to address this impact. 

The response to comments also states that “As discussed in Section 4.7.3.3.4 of the Draft 
SEIS, if the mine and adits were plugged after mine closure, and if the mined area were 
hydraulically connected to area springs and/or streams, then water may flow from the mine void 
to these springs and/or streams, but it is not expected that effects to water quality would be 
measurable. Additional information was added to Section 4.7.3.4.4 of the Final SEIS on surface 
water quality effects due to plugging the mine and adits after mine closure, including effects to 
the Clark Fork River and Lake Pend Oreille. (P. S-172, Vol. 3, FSEIS).  
 

“If the adits were plugged after mine closure, when the mine void filled, groundwater 
would move downgradient from the mine void via fractures. If the area to be mined is currently 
hydraulically connected to area springs and/or streams, then as the mine void refilled with water, 
those connections would be reestablished. However, because of the complexity of the fracture 
flow system, it may not be possible to predict where and if these connections occur. The 
flowpath from the mine void to all of the identified springs downgradient of the mine void is at 
least 3,000 feet. The distance from the proposed mine void to the nearest stream channel where 
baseflow is presently known to occur (upper East Fork Bull River) would be along a 
groundwater flow path that is about 1 mile long. It is unlikely there would be measurable effects 
on spring water quality downgradient of the mine void, particularly in springs with little or no 
bedrock groundwater source. It is unlikely there would be measurable effects on water quality in 
the upper East Fork Bull River because the volume of groundwater moving along fractures from 
the mine void would be small and subject to dilution by groundwater along the flow path and 
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some metal concentrations would undergo attenuation. Any water from the mine void would be 
further diluted by other baseflow entering the East Fork Bull River from the north and east. 
Additional site data described in Appendix K would be collected to determine if there would be 
effects on surface water quality in streams if adits were plugged.”  
 
 This is inadequate because the FSEIS fails to provide sufficient information to 
demonstrate that the mine would be in compliance with state and federal water quality 
protections.  It states that the flowpath from the mine void to all of the identified springs 
downgradient of the mine void is at least 3,000 feet. Yet, the FSEIS has not completed a GDE 
inventory, so there isn’t enough information to know if there are springs that are closer.  It states 
that the volume of groundwater moving along fractures from the mine void would be small, but 
the FSEIS acknowledges that it does not know the amount of mine inflow that may be 
encountered, and the groundwater quality within the mine adit over time is also uncertain.  
 
 This uncertainty is acknowledged in the FSEIS, “Plugging of the mine and adits after 
mine closure may affect spring and stream water quality in springs or streams connected to 
bedrock groundwater. These effects are discussed in Section 4.7.3.3.5, Phase II - Closure/Post-
Mining. Monitoring of springs and streams after mine closure is discussed in Section 1.6 of 
Appendix K. It is unlikely there would be measurable effects on spring and stream water quality 
below the mine void, but if there were, RCR would be required to mitigate to prevent 
exceedances of water quality standards and applicable nondegradation criteria. (p. 4-82, Vol. 1, 
FSEIS). 
 

Furthermore, FSEIS, Vol. 1 states that while the first two closure options were simulated 
to identify impacts to groundwater, option 3 (plug) was not simulated. (p. S-21, Vol. 1, FSEIS) 
This is also inadequate because the FSEIS and DROD must demonstrate that water quality will 
be protected, yet this fails to do so.  “It is not expected” or “It is not likely” is not the same as 
demonstrating compliance.   
 
H. THE FSEIS FAILS TO: 1) PROVIDE ADEQUATE BASELINE DATA FOR 
GROUNDWATER DEPENDENT ECOSYSTEMS (GDEs) AND THE WILDLIFE THEY 
SUPPORT, 2) EVALUATE THE IMPACTS FROM GROUNDWATER DRAWDOWN 
OR 3) DEMONSTRATE THAT THE IMPACTS CAN BE EFFECTIVELY MITIGATED 

As noted in our comments (p. S-137, Vol. 3), we also continue to be concerned that 
groundwater drawdown will have adverse effects on groundwater dependent ecosystems (GDE), 
such as riparian vegetation along stream reaches, seeps and springs, fens and other wetlands, and 
that baseline data has not been collected to characterize these groundwater dependent ecosystems 
(GDEs) and the wildlife that depend on them.  Nor has analysis been done to identify potential 
impacts, or whether mitigation measures are available to offset impacts.  
 

The importance of this data is clear. According to the SDEIS and FSEIS, a GDE 
inventory “would help identify and rank GDEs based on their importance in sustaining critical 
habitats or species.” (SDEIS, Vol. 2, p. K-23).  Furthermore, this data is necessary as part of the 
cumulative effects analysis, and should be combined with the GDE inventory from the proposed 
Montanore Mine, given the overlying Wilderness Area at risk.  
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The FSEIS acknowledges that changes to GDEs are predicted to occur, and yet it defers 
the majority of baseline data collection until after the ROD. The lack of baseline data is 
highlighted in the conceptual monitoring plan, which includes completing a pre-mining baseline 
topographic survey during the Evaluation Phase over the ore body and GDE 
inventory/monitoring area (Figure K-4) using aerial methods.  Completing a Level 2 GDE 
inventory at least 1 year prior to the Evaluation Phase in the area potentially affected by Phase I 
activities, and Completing a Level 2 GDE inventory at least 1 year prior to Phase II for the area 
potentially affected by Phase II activities. (P. 4-192, FSEIS Vol. 1).  
 

The FSEIS makes it clear that the majority of this data hasn’t been collected yet, and yet 
the purpose of collecting the data is to determine impacts. According to the FEIS, the purpose of 
the Phase I GDE inventory would be to identify ground-water dependent springs, seeps, 
wetlands, riparian habitat and stream ecosystems potentially affected by Phase I activities. (p. K-
24, Vol. 2, FSEIS).  The inventory’s objective would also be to determine the connection of 
Phase I area springs, wetlands, and streams to the regional bedrock groundwater system.  (p. K-
22, FSEIS, Vol. 2).  In addition, the inventory would collect information on flow and vegetation, 
groundwater table position, and aquatic and terrestrial fauna would be inventoried. (p. K-24, 
FSEIS, Vol. 2) 

 
Furthermore, the FSEIS makes it clear that an inventory has not been conducted to 

determine the proximity of these water resources to the evaluation adit, which would occur in 
phase I.  The FSEIS (p. K-25, Vol. 2, FSEIS) states that RCR would submit to the KNV for 
approval a Phase I GDE Monitoring Plan for GDEs found during the Phase I inventory, 
including any springs, wetlands and riparian habitat supported by the regional groundwater 
system. The Phase I GDE would “specify monitoring locations and frequency based on inventory 
data, the local hydrogeology and proximity to the Phase I exploration adit void.”  

 
This is insufficient.  NEPA requires the agency to take a hard look at the environmental 

impacts of the proposed activity, and yet the agency has not yet inventoried the groundwater 
dependent ecosystems that could be effected by the project or the aquatic and terrestrial life that 
rely on these systems.  

 
The FSEIS fails to collect sufficient information to determine the source of groundwater 

to the GDEs that could be affected by groundwater drawdown associated with the mine. This 
information is necessary to determine whether these water resources will be adversely affected 
by groundwater drawdown.   This requires the collection of isotope data for springs that would 
be affected by groundwater drawdown.  
 

In the response to comments, the FSEIS states that, “In August 2016, isotope data were 
collected at five springs, the West Fork Rock Creek, and Snake Creek as provided in Table 3-16 
of the Final SEIS. Yet, the FSEIS then goes on to say that “After considering the adequacy of the 
existing baseline information to meet NEPA requirements in evaluating reasonably foreseeable 
significant adverse effects, the KNF concluded that sufficient data are available to make a 
reasoned choice among alternatives and to evaluate the reasonably foreseeable significant 
adverse effects on surface water and groundwater. The KNF also concluded that additional 
information is not essential to a reasoned choice among alternatives and is not necessary to 
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evaluate the reasonably foreseeable significant adverse effects on surface water and groundwater. 
As described in Section 1.6.2.2.1 of Appendix K of the Final SEIS, RCR would be required 
during the Phase I Monitoring GDE inventory to obtain various geochemical, flow, and 
observational data, including isotope analyses of springs, to determine the source of water to 
each spring (Section 1.6.2.2.1 of Appendix K of the Final SEIS).”   
 

This is inadequate and violates NEPA. Clearly, the FSEIS acknowledges that isotope data 
is needed to identify the groundwater source for springs, and whether it would be effected by 
groundwater drawdown because it collected this data for 5 springs.  But, it defers the rest of this 
data collection until after the ROD. Figure K-4 (Vol. 2, FSEIS) identifies 13 springs that could 
be effected by Phase I, and yet the FSEIS only includes data to characterize impacts to 5 springs.  
In deferring this data collection, it violated NEPA.  
 

As part of the requirements to proceed with Phase II (Final SEIS Section 2.3.1.3), the 
FSEIS states that the KNF would use the Phase I data collected to supplement, confirm, refine, 
and modify, if necessary, data assumptions and analyses conducted in this SEIS and the 2001 
FSEIS. Information collected during construction of the evaluation adit would be used to develop 
and direct monitoring programs and mine designs during operations. The KNF would assess 
whether the new data would require substantial revisions to the analyses conducted in support of 
the selected alternative that are relevant to environmental concerns. The KNF would conduct 
additional NEPA analysis if the evaluation adit data indicated the need for substantial changes in 
the selected alternative that are relevant to environmental concerns or constitute significant new 
circumstances or information relevant to environmental concerns and bearing on the proposed 
action, as required by 40 CFR 1502.9(c)(1). RCR would also be required during the Phase II 
Monitoring GDE inventory to obtain various geochemical, flow, and observational data to 
determine the source of water to each spring (Section 1.6.4.2.1 of Appendix K of the Final 
SEIS).  
 

This is also inappropriate.  The agency is taking a piecemeal approach to collecting 
baseline data throughout the lifespan of the mine, long after the ROD has been issued.  

 
The FSEIS attempts to justify this approach, stating that this data collection can only be 

collected after the ROD: “the Phase I Data Evaluation Plan would be developed to provide the 
Agencies with data that could not be obtained prior to construction of the evaluation adit.” (P. K-
2, Vol. 2, FSEIS).  
 

This is blatantly incorrect. GDE inventories, groundwater sourcing, isotope analysis, 
wildlife inventories, could and should, have been collected during the NEPA process and 
provided for public review.     
 

According to the response to comments, “the FEIS states that Section 4.7.2.1 explains 
why the information collected and the analysis methods described in this section were adequate 
to evaluate and disclose reasonably foreseeable significant adverse effects on surface water and 
groundwater resources in the study area and make a reasoned choice among alternatives. It 
further states that clarification about baseline data used to describe the affected environment and 
data that will be collected during Phase I and Phase II was added to Section 4.7.2.2 and 



33 
 

Appendix K, Section 1.6.3 of the Final SEIS. These sections were also revised to state that the 
water resources monitoring program would begin during implementation of Phase I, at least 1 
year before evaluation adit dewatering, and would occur for several years prior to the initiation 
of Phase II construction in the Rock Creek, East Fork Bull River, Bull River, Miller Gulch, and 
Clark Fork River watersheds where surface water or groundwater may be affected by Phase II 
construction and operations to evaluate and understand the natural flow variability at the project 
site and the connection of streams and springs to the bedrock groundwater system. Details on 
streamflow monitoring and on spring monitoring were provided in Section 1.6 of Appendix K in 
the Final SEIS.”  

Again, this is a piecemeal approach, collecting baseline data throughout the mine 
operations, long after the ROD has been issued. It is not appropriate under NEPA.  For example, 
by admitting that water resource baseline data collection would occur “at least 1 year before 
evaluation adit dewatering,” this acknowledges that such data could have been obtained before 
the FSEIS was issued (actually before the Draft SEIS was issued and subject to the public review 
required by NEPA). 
   
I. FSEIS FAILS TO CONTAIN ADEQUATE BASELINE DATA TO CHARACTERIZE 
FISH POPULATIONS, HABITAT, AND OTHER AQUATIC LIFE IN STREAMS THAT 
ARE PREDICTED TO SUFFER FROM REDUCED STREAMFLOWS.  
 

As described in our comments (S-138, FSEIS, Volume III), baseline data on fish 
populations, habitat and other aquatic life are missing for streams that the FEIS predicts will 
suffer from reduced flows, including but not limited to Chicago Creek, South Basin Creek and 
North Basin Creek.  
 

In the response to comments (p. S-138, Volume III), it states that the data available and 
methods used were adequate to evaluate and disclose reasonably foreseeable significant adverse 
effects on aquatics and fishery resources in the study area.  
 

Yet, the FSEIS contains no baseline data on fish populations in Chicago Creek, South 
Basin Creek and North Basin Creek.  Instead, the FSEIS simply makes a general observation that 
these high gradient streams “do not typically provide permanent habitat for aquatic biota,” but 
provides no supporting data to demonstrate that these streams do not support aquatic biota.  (p. 
3-148, FSEIS, Vol. 1). Similarly, the FSEIS states that the high-gradient tributaries of East Fork 
Bull River are unlikely to provide permanent habitat for aquatic biota and are not discussed 
further. (p. 3-144, FSEIS, Vol. 1).  This includes North Basin Creek.  
 

This violates NEPA, which requires agencies to take a hard look at the potential impacts 
of the proposed action.  NEPA requires that baseline data be provided to characterize existing 
resources. It is not sufficient to simply speculate.  
  

As stated in our comments, (S-138 & S-190, FSEIS, Vol. 3), analysis of the impacts of 
dewatering on fish populations, habitat and other aquatic life are also missing, and mitigation 
measures are not provided.   
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For example, westslope cutthroat trout are listed as a “species of special concern” by the 
state of Montana and a “sensitive species” by Region 1 of the U.S. Forest Service.  Negative 
impacts are predicted to fish populations in Rock Creek, East Fork Bull River, Copper Gulch, 
Chicago Creek and Copper Lake at the stream’s headwaters, yet no analysis was done on these 
populations, and no mitigation measures were identified.  These same issues were raised by the 
Montana FWP in their comment letter (p. S-33, Vol. 3, FSEIS): “Negative impacts to all of the 
WCT populations will occur, but are not acknowledged in the SEIS.  No mitigation activities are 
provided in the SEIS for potential impacts.” 
 

In the response to comments (S-33, FSEIS Vol. 3), it states that the “potential effects to 
westslope cutthroat trout were adequately disclosed in Section 4.11.2.6 of the Draft and Final 
SEIS.  The Aquatic Fisheries Mitigation Plans described in Section 2.3.1.16 of the Draft and 
Final SEIS would protect both bull trout and westslope cutthroat trout.” 
 

The only reference to westslope in Section 4.11.2.6 of the Final SEIS states that 
“Westslope cutthroat trout generally inhabit the same stream reaches as bull trout in these 
streams although westslope cutthroat trout habitat extends upstream of bull trout habitat in West 
Fork Rock Creek and East Fork Rock Creek (FWP 2017g). Potential baseflow reductions may be 
less detrimental to westslope cutthroat trout habitat than to bull trout habitat because westslope 
trout spawning and migration does not typically coincide with baseflow conditions (Muhlfield et 
al. 2009) as it does for bull trout.” (p. 4-125, Vol. 1, FSEIS).  
 

This is legally deficient. A new biological opinion is underway that will evaluate the 
impacts of dewatering on bull trout and bull trout habitat and identify and analyze mitigation 
measures. That data and analysis is not complete, and is not included in the FEIS or ROD. As a 
result, the FSEIS provides insufficient information on the potential impacts to bull trout, which 
the FSEIS proposes as a surrogate for westslope cutthroat. Similarly, mitigation measures to 
address the potential effects will be identified in the new BIOP, and are unavailable in the FSEIS 
and ROD for review.  Furthermore, it’s inappropriate to use bull trout impacts and mitigation as 
a blanket surrogate for westslope cutthroat.  Mitigation measures designed for bull trout may not 
be sufficient to address westslope cutthroat, which have a different life history and extend further 
up the drainages than bull trout.   
 
J. FSEIS FAILS TO DEMONSTRATE THAT SUBSIDENCE WILL BE PREVENTED 

As noted in our comments, (S-143, Vol. 3), the Rock Creek Mine will experience 
subsidence, similar to the Troy Mine, and that effective mitigation to preclude this impact has 
not been identified.   
 

The response to comments states that, “With Agapito Associates, Inc.’s assistance, the 
KNF completed a FMEA of the Rock Creek Project underground mine, taking into account the 
Troy Mine experience and developed mitigations as part of Agency modified alternatives (AAI 
2014).” 
 

Yet the FSEIS acknowledges that the cause of the Troy Mine subsidence isn’t certain, 
stating “that adverse pillar orientation with regard to bedding dip may have played a role, and the 
Troy Mine sinkhole events appear to be related to faulting.” (P. 2-24)(emphasis added). 
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The response to comments also states that the Failure Modes Effects Analysis determined 

that the subsidence risk was low to inconsequential after mitigation and monitoring measures; 
“The FMEA, which was detailed in Appendix Q of the Draft and Final SEIS, considered effects 
to wilderness character, aquatic life, and surface water resources. Based on the FMEA, the 
subsidence risks identified would be low or inconsequential after the mitigation and monitoring 
measures described in Section 2.3.1.3.2, Final Underground Mine Design Process, Section 
2.3.1.4.2, Mine Development, and Appendix K of the Draft SEIS are applied (see response to 
issue 6403).” 

This is insufficient because while the FMEA states that the risks of subsidence, with 
mitigation, may be low, it’s still possible.  Furthermore, the FSEIS has not provided data to 
demonstrate that the mitigation measures would be effective, and the mitigation measures 
identified in the FSEIS may be weakened after the ROD is issued.  The FSEIS includes extensive 
loopholes that allow RCR to 1) reduce the 1000-foot buffer around Cliff Lake and the north and 
south ore outcrops with prior approval from the agencies; 2) reduce the 450 foot cover depth 
with approval from agencies; 3) reduce the 0.8 pillar/width ratio with approval from agency; and 
4) reduce the 100 foot buffer on Copper Lake Fault, the Moran Fault, and other faults in the 
study area, with permission from agency (P. 2-25, FSEIS, Vol. I). 
 

The ROD must be able to demonstrate that the Wilderness Area will be protected from 
subsidence, yet the FEIS repeatedly uses the word “minimize,” rather than prevent.   The FSEIS 
identifies the uncertainty, stating that “Implementation of required Alternative V mitigation 
measures and monitoring would minimize changes in wilderness character.  Underground 
monitoring and rock characterization data collected during monitoring would be used be to refine 
the mine design. RCR would be required to submit updated mining plans to KNF and DEQ prior 
to Phase I and to submit detailed plans for KNF and DEQ approval prior to Phase II that would 
minimize the risk of subsidence. During both Phase I and Phase II, RCR would fund an 
independent technical advisor to assist the KNF and DEQ in review of RCR’s subsidence 
monitoring plan, underground rock mechanics data collection, and RCR’s mine plan. A detailed 
analysis of the consistency of Alternative V with all 2015 KFP components relevant to the CMW 
was completed and is available in the project record.” FSEIS at S-144. 
 

This is also inadequate because it defers the information and analysis, mitigation 
measures, and evaluation of the efficacy of the mitigation measure until after the ROD and 
NEPA process.  As demonstrated by the Troy Mine and other underground mines in Montana, 
the agency and company have repeatedly been wrong in their determinations.  In this case, the 
USFS must be able to demonstrate, definitively, that impacts will not occur in a federally 
designated Wilderness.  
 

In the response to comments, the FSEIS states that “An independent third party review of 
Troy Mine subsidence was performed by Agapito Associates, Inc. and referenced in the Draft 
SEIS (AAI 2014). The mitigations discussed in Section 2.3.1.3.2 of the Final SEIS would require 
RCR to submit an updated mine plan prior to Phase I that would take into account the Troy Mine 
subsidence in its proposal for future pillar designs and highlight how the design accounts for and 
differs from failed designs at the Troy Mine. The updated plan would consist of a description of 
the proposed mining method, focusing on preliminary pillar sizing, height-to- width ratio, and 
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drive sizes. Prior to Phase II, RCR would be required to submit a revised detailed mine plan for 
KNF and DEQ approval that minimize the risk of subsidence. During both Phase I and Phase II, 
RCR would fund an independent technical advisor to assist the KNF and DEQ in review of 
RCR’s subsidence monitoring plan, underground rock mechanics data collection, and RCR’s 
mine plan. The design review and approval requirements explicitly address the Troy Mine 
experience in an effort to avoid similar occurrences at Rock Creek.” (P. S-143, Vol 3).  Yet, if 
RCR will submit this critical information “prior to Phase I,” then this means that it could have, 
and should have, been done before the current NEPA process was concluded and subject to 
proper public review as required by NEPA.  
 
K. THE FSEIS FAILS TO ADEQUATELY ANALYZE IMPACTS OF CLOSURE PLAN 
ON WATER RESOURCES, INCLUDING WILDERNESS RIVERS AND STREAMS, 
AND IMPROPRLY FAILS TO FULLY RECLAIM THE SITE DUE TO THE 
PERPETUAL POLLUTION 
 

As stated, (p. S-172, FSEIS Vol. 3), the FSEIS fails to properly analyze the effects of 
closure plans, nor identify a closure plan that protects water resources. The DROD, which 
chooses alternative V, includes closure options 2 and 3, which involve plugging the mine adit 
and allowing groundwater to move downgradient from the mine void via fractures.    
 

According to the FSEIS (P. S-21, FSEIS Vol. 1), “If the adits were plugged after mine 
closure, when the mine void filled, groundwater would move downgradient from the mine void 
via fractures. If the area to be mined is currently hydraulically connected to area springs and/or 
streams, then as the mine void refilled with water, those connections would be reestablished. 
However, because of the complexity of the fracture flow system, it may not be possible to predict 
where and if these connections occur.” The FSEIS further states that, “The flowpath from the 
mine void to all of the identified springs downgradient of the mine void is at least 3,000 feet.” 
And it asserts that, “It is unlikely there would be measurable effects on spring water quality 
downgradient of the mine void, particularly in springs with little or no bedrock groundwater 
source.”  
 

This violates NEPA because the FSEIS has failed to inventory the springs in the affected 
area; it asserts that there will be no effect, yet it provides no data to support this assertion.  
Furthermore, there are no mitigation measures to protect water quality if these impacts do occur 
because they will have occurred after mining is completed.  RCR either has no plan or no intent 
to intercept that water and treat it once the mine is closed.   
 

The response to comments states that, “Additional discussion of this possible post-mining 
effect to springs and surface water was added to Sections 4.7.3.3.5 and 4.7.3.4.4 of the Final 
SEIS.” FSEIS at S-172.  Yet these new discussions fail to provide the needed data and analysis 
and was not subjected to public review.  
 

We also continue to be concerned that “the KNF and DEQ have determined that the 
initial mine closure plan would be to pump and treat the mine water in perpetuity. (p. 2-76, 
FSEIS Vol. 1). The FSEIS states that the KNF and DEQ would require a bond for perpetual 
water treatment for the mine operation. This is inappropriate because the agencies can’t ensure 
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that CWA will be met if the closure plan requires active water treatment in perpetuity (e.g., 
possibly forever).  This requires a mitigation measure commitment that extends beyond the 
expected company life.  Even with financial assurance, the FSEIS cannot demonstrate that CWA 
will be met because financial assurance can’t reasonably determine what treatment costs will be 
far into the future.  No one knows what energy costs will be in 25, 50 or 100 years; nor whether 
there will be a return on investments.  

 
 Under the Organic Act, NFMA, and the Part 228 regulations, the USFS cannot approve a 
mine that does not ensure that reclamation will be completed – i.e., that will require perpetual 
treatment.  Under the Part 228 regulations, the agency can only approve a mine that can be 
reclaimed.  In detailing the reclamation requirements, the regulation states that the:  
 

[O]perator shall, where practicable, reclaim the surface disturbed in operations by 
taking such measures as will prevent or control onsite and off-site damage to 
the environment and forest surface resources including: 
(1) Control of erosion and landslides; 
(2) Control of water runoff; 
(3) Isolation, removal or control of toxic materials;  
(4) Reshaping and revegetation of disturbed areas, where reasonably practicable; 
and 
(5) Rehabilitation of fisheries and wildlife habitat. 

 
36 CFR 228.8(g)(emphasis added).  By allowing the creation of a mine with perpetual 
toxic/polluted waters, the agency has violated these requirements.   
 
 As noted in the USFS’s Anatomy of a Mine regulatory guidance report, reclamation is a 
critical and required component of a logical, complete and reasonable mining plan: 
 

Satisfactory reclamation should emphasize three major objectives: 
1. The productivity of the reclaimed land should at least equal that of the premine 
surface. This does not necessarily mean that the site must be restored to an 
approximation of its original condition, or that surface uses after mining will be the 
same as those existing prior to mining. For example, an area used for marginal 
grazing prior to mining may be changed to a useful and attractive recreational 
complex, or perhaps in another case to a housing area. 
2. Satisfactory reclamation should leave the mined area in a condition that will 
not contribute to environmental degradation either in the form of air- or water-
borne materials, or from chemical pollution. 
3. The reclaimed area should be esthetically acceptable and it should be safe for the 
uses intended. 

 
“Anatomy of a Mine, From Prospect to Production,” USDA Forest Service, General Technical 
Report INT-GTR-35, Revised February 1995, at 68-69 (emphasis added)(attached). 
 
 The Mining and Minerals Policy Act also mandates successful and final reclamation of 
mine operations approved by the USFS, requiring “the reclamation of mined land, so as to 



38 
 

lessen any adverse impact of mineral extraction and processing upon the physical 
environment that may result from mining or mineral activities.”  30 U.S.C. 21a.  No such 
plan to “lessen any adverse impact” from the creation of the polluted waters has been proposed 
or required in this case. 
 

The creation of a perpetual source of contaminated water, especially one which is a direct 
threat to wildlife, violates the federal laws and regulations noted herein.  As such, the USFS 
cannot issue a ROD that may involve such activities and must reject any PoO that does not 
prevent the mine water contamination. 
 
L.  FSEIS FAILS TO ANALYZE IMPACTS TO GROUNDWATER FROM 
UNDERGROUND MINE STORAGE SEEPAGE  
 

The FSEIS states that during the wet season excess water would likely be stored 
underground.  And that underground monitoring wells would be installed to monitor seepage to 
groundwater in any area where water would be stored.  Yet, according to the FSEIS (p. 2-46, 
FSEIS, Vol. 1), the mine effluent typically would be expected to contain high concentrations of 
suspended solids at a fairly neutral pH and an undetermined concentration of some dissolved 
metals.  It goes on to say that RCR would be required to maintain a low hydrostatic head for the 
impounded water to minimize seepage losses or line, seal or grout the underground sumps or 
reservoirs to prevent seepage losses.  
 

This fails to comply with NEPA because it does not provide sufficient information to 
determine whether the mine will comply with state and federal water quality protection laws.   
 

According to P. 2-46, as much as 531 gpm could be stored in underground storage 
reservoirs during mine operations.  According to Appendix K, “If elevated metal concentrations 
were detected through sampling of the post-mining pool of water or the mine water reservoir 
during mining that could reach surface springs and seeps, then RCR and the Agencies would 
consider adding limestone or soda ash to the stored water to help remove the metals from the 
system.” (p. K-32, Vol 2, FSEIS).  
 

This is inadequate because the FSEIS has not demonstrated that this could effectively 
reduce metals to meet water quality standards, nor has it demonstrated that there are alternative 
means to come into compliance once water is stored in these underground reservoirs.    
 
M. THE FSEIS DOES NOT ADEQUATELY ANALYZE THE IMPACTS OF 
BASEFLOW REDUCTIONS ON BULL TROUT POPULATIONS AND HABITAT 

As described in our comments (p. S-198 to S-200, Vol. III, FSEIS) the Forest Service has 
not adequately analyzed the effects of predicted mining-induced baseflow reductions on bull 
trout populations and habitat.   

 
First, the FSEIS persists in disclosing predictions of baseflow reductions for an 

unacceptably small number of downstream locations in the Rock Creek and Bull River 
drainages—specifically, Rock Creek above the confluence with the Clark Fork River, East Fork 
Bull River above the confluence with the Bull River, and the Bull River above the confluence 
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with the Clark Fork River.7  As discussed in our comments (p. S-198, Vol. III FSEIS), this 
approach excludes from the Forest Service’s analysis substantial baseflow changes that mining is 
expected to cause in upstream reaches that support vital bull trout populations, contain 
irreplaceable spawning areas, and are designated as bull trout critical habitat.  Given the 
significance of the upstream areas to bull trout, the Forest Service’s truncated analysis of 
baseflow reductions does not satisfy its obligations under NEPA.  See 40 C.F.R. § 1502.1 (EIS 
must “provide full and fair discussion of significant environmental impacts” and must “be 
supported by evidence that the agency has made the necessary environmental analyses”). 
 

As explained infra/supra, Point C the Forest Service has failed to justify its decision to 
exclude from analysis all model-generated predictions of baseflow reductions at upstream 
locations (see response to comments at p. S-199, Vol. III FSEIS).  Further, despite omitting any 
predictions of baseflow reductions and associated impacts on bull trout for substantial upstream 
habitat areas, the FSEIS nonsensically asserts that there is no “incomplete or unavailable bull 
trout information” relevant to the Forest Service’s NEPA analysis for the Rock Creek Mine.8  
This assertion cannot be reconciled with the Forest Service’s statements elsewhere in the FSEIS 
that the “specific effects of surface flow changes on aquatic habitat are not known” because of 
“uncertainties associated with the 3D model and unknown baseflow conditions in upper 
watershed stream reaches, and an unquantified relationship between streamflow conditions and 
aquatic habitat availability and quality.”9  The claim that no relevant data are incomplete or 
unavailable likewise conflicts with the 2007 Supplement to the Rock Creek Mine BiOp,10 which 
the FSEIS quotes to support its “qualitative approach” to analyzing baseflow-reduction impacts 
on bull trout.  In the quoted passage from the 2007 Supplement, FWS stated that it is difficult to 
determine whether bull trout face a risk from mine development “because of the lack of data or 
pertinent scientific information on the relationship of underground mining effects on aquatic 
species.”11   

 
If the Forest Service continues to exclude model-generated predictions of baseflow 

reductions in upstream reaches on the ground that those predictions are too uncertain, it must 
disclose that relevant data are lacking and comply with the requirements in 40 C.F.R. § 1502.22 
for dealing with incomplete or unavailable information.    Ultimately, however, the Forest 
Service’s reliance on the quoted statement from the 2007 Supplement is improper; in the 
intervening decade since the BiOp issued, the agencies have developed a 3D groundwater model 

                                                      
7 Table 4-16, Vol. I FSEIS. 
8 P. 4-157, Vol. I FSEIS. 
9 Id. at 4-118. 
10 FWS issued a biological opinion (“BiOp”) for the Rock Creek Mine in 2006.  In 2007, FWS 
issued a supplement to the 2006 BiOp’s analysis of project impacts on grizzly bears, as well as 
an amended analysis of project impacts on bull trout and their critical habitat, which superseded 
the bull trout analysis in the 2006 BiOp.  Both the 2006 BiOp and the 2007 Supplement are 
attached. 
11 P. 4-157, Vol. I FSEIS (quoting U.S. Fish & Wildlife Serv., Biological Opinion on the Part B: 
Effects to Bull Trout from the Implementation of Proposed Actions Associated with Plan of 
Operation for the Revett RC Resources Incorporated Rock Creek Copper/Silver Mine (as 
amended Sept. 2007) (attached)).     
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designed specifically to fill the data gap described in the BiOp by generating predictions of the 
baseflow reductions mine development will cause in specific project-area streams—including 
upstream locations occupied by bull trout and designated as bull trout critical habitat.   

 
Second, as described in our comments (p. S-198 to S-199, Vol. III FSEIS), the FSEIS’s 

“qualitative analysis” of how baseflow reductions will affect bull trout habitat does not satisfy 
the requirements of NEPA.12  Instead of the hard look at anticipated impacts that NEPA requires, 
the FSEIS contains only generic speculation concerning baseflow-reduction impacts on bull trout 
habitat, stating, for example, that baseflow reductions “may directly affect the amount of aquatic 
habitat available to bull trout at different life stages,” “may magnify or create new seasonal 
migration barriers in stream reaches in the study area,” and “may affect stream temperature” in 
reaches that depend largely on bedrock groundwater contribution.13  These statements—without 
any accompanying assessment of the likely magnitude or location of impacts—are insufficient 
for the agency to evaluate the mine’s likely effects on bull trout habitat and make a reasoned 
choice among alternatives.  As the Ninth Circuit has held, “‘general statements about possible 
effects and some risk do not constitute a hard look absent a justification regarding why more 
definitive information could not be provided.”14  As described above, the Forest Service has 
failed to justify the narrow geographic scope and “qualitative” nature of its analysis here.  Even 
accepting for the sake of argument that the 3D model results are insufficiently certain to generate 
usable quantitative predictions of baseflow impacts at specific upstream locations, the Forest 
Service could---and must---use the available information to produce a meaningful qualitative 
analysis of baseflow-reduction impacts on bull trout habitat.  The bare assertions in the FSEIS 
that baseflow reductions “may affect” bull trout habitat fail to utilize the available information 
and fall far short of NEPA’s “hard look” requirement.   

 
Moreover, as explained in our comments (p. S-199 to S-200, Vol. III FSEIS), the Forest 

Service’s “qualitative approach” in the Rock Creek Mine FSEIS cannot be reconciled with the 
approach the Forest Service and FWS have taken in analyzing the impact that baseflow 
reductions from the nearby Montanore Mine will have on bull trout habitat.  As FWS described 
in the Montanore Aquatic BiOp, a valid “[a]ssessment of the potential impacts of streamflow 
reductions to bull trout and bull trout critical habitat in the action area requires consideration of 
bull trout distribution, known spawning areas, and the relation of channel geometry to stream 
discharge.”15  Accordingly, in their analyses for Montanore, the agencies utilized the results of 

                                                      
12 See id.  
13 Id. at 4-158 – 4-159.  See also id. at 4-159 (stating “[c]hanges in streamflow may affect bull 
trout habitat and create barriers” and “available spawning and rearing habitat in [bull trout 
critical habitat] may decrease”). 
14 W. Watersheds Project v. Kraayenbrink, 632 F.3d 472, 491 (9th Cir. 2011) (alteration omitted) 
(quoting Blue Mountains Biodiversity Project v. Blackwood, 161 F.3d 1208, 1213 (9th Cir. 
1998)); see also 40 C.F.R. § 1502.1 (EIS must “provide full and fair discussion of significant 
environmental impacts” and must “be supported by evidence that the agency has made the 
necessary environmental analyses”). 
15 U.S. Fish & Wildlife Serv., Final Biological Opinion on the Effects to Bull Trout and Bull 
Trout Critical Habitat From the Implementation of Proposed Actions Associated with the Plan of 
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the 3D groundwater model developed for the Montanore project, field data from the project area, 
and an analysis of “habitat/discharge relationships for adult bull trout passage and the Weighed 
Usable Area (WUA) for adult bull trout habitat, spawning habitat, and juvenile habitat” to 
quantify expected habitat loss for bull trout at various life stages in specific stream reaches.16  
Yet the Rock Creek Mine FSEIS does not attempt to conduct any such assessment.  As explained 
infra/supra, Point C, the Forest Service has failed to justify its divergent approach to the 3D 
groundwater model results generated for the Rock Creek and Montanore Mines.  Additionally, 
the Forest Service has made no attempt to explain why it failed to consider bull trout distribution, 
the location of spawning areas, and the relationship between flows and habitat availability in 
analyzing the impacts of the Rock Creek Mine---even in a “qualitative” fashion; the agency’s 
response to comments on this issue address only the alleged limitations of the 3D groundwater 
model (p. S-200, Vol. III FSEIS).     

 
Third, the FSEIS contains no analysis (quantitative or qualitative) of how anticipated 

flow reductions will affect the functioning of the affected bull trout populations.17  As described 
in our comments (p. S-204, Vol. III FSEIS), even the truncated analysis of flow reductions in the 
FSEIS reveals substantial impacts in streams supporting critically important bull trout 
populations.  Specifically, the FSEIS discloses predicted baseflow reductions of approximately 
14% in Rock Creek above the confluence with the Clark Fork River and 9% in East Fork Bull 
River above the confluence with the Bull River.18  Rock Creek and East Fork Bull River contain 
uniquely valuable spawning and rearing habitat and support local bull trout populations that 
FWS has deemed essential to the conservation of the Lower Clark Fork Core Area population.  
Yet the FSEIS, like the draft, contains no analysis of the impact that the predicted baseflow 
reductions will have on the functioning of the affected local bull trout populations and the core 
area populations they support.  In its response to comments, the Forest Service asserts that the 
missing analysis appears in sections 4.11.8 and 4.13.9.2 (see p. S-204, Vol. III FSEIS), but that is 
not accurate:  Section 4.11.8 states only that simultaneous development of the Rock Creek and 
Montanore Mines would reduce baseflows in the project area, which “could result in subsequent 
reductions in native fish populations including bull trout ….”19  Similarly, section 4.13.9.2 
asserts without meaningful elaboration that “[p]ossible baseflow reductions resulting from the 
Rock Creek and Montanore Projects would result in potential loss of bull trout habitat,” and 
claims that “[i]t is difficult to determine with certainty if the action alternatives would present a 
risk to bull trout due to the lack of data that would allow prediction of changes to streamflow on 
a reach level and a better understanding of the relationship between streamflow and habitat in the 
study area.”20  These generalized statements do not satisfy the Forest Service’s obligation under 
NEPA to take a hard look at the impact of predicted baseflow reductions on bull trout 
populations and habitat with unique conservation values and consider how those impacts will, in 

                                                                                                                                                                           
Operations for the Montanore Minerals Corp. Copper/Silver Mine at 93 (March 31, 2014) 
(“Montanore Aquatic BiOp”) (attached). 
16 See, e.g., Montanore Aquatic BiOp at 93-94 & Table 5. 
17 See §§ 4.11.8, 4.13.3.1, 4.13.9.2, Vol. I FSEIS. 
18 Table 4-16, Vol. I FSEIS. 
19 Id. at 4-127. 
20 Id. at 4-176. 
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turn, affect the functioning of the Lower Clark Fork Core Area population.21   
 

 
N. THE FOREST SERVICE MAY NOT ISSUE A FINAL ROD APPROVING THE 
ROCK CREEK MINE WHILE ITS ENDANGERED SPECIES ACT CONSULTATION 
WITH FWS IS ONGOING, AND ITS FSEIS IS DEFICIENT FOR FAILING TO 
ACCOUNT FOR THE FORTHCOMING SECTION 7 ANALYSIS. 

On March 21, 2017, the Forest Service requested to reinitiate formal consultation with 
FWS concerning the Rock Creek Mine’s effects on threatened and endangered species.22  That 
request followed a determination by FWS that reinitiation of consultation is required under 50 
C.F.R. § 402.16 because (1) groundwater modeling conducted for the Rock Creek and 
Montanore Mine projects revealed that development of the Rock Creek Mine will reduce 
baseflows in the Rock Creek and Bull River watersheds and the 2007 Supplement did not 
consider the effect of baseflow reductions in the Bull River watershed; and (2) additional bull 
trout critical habitat was designated in the action area in 2010.23  This correspondence indicates 
that the Forest Service and FWS are presently engaged in formal consultation under ESA § 7, 15 
U.S.C. § 1536, concerning the Rock Creek Mine’s impacts on threatened bull trout and bull trout 
critical habitat.24   

 
The Forest Service may not issue a final ROD approving the Rock Creek Mine while § 7 

consultation is ongoing.  As the Ninth Circuit has explained, “[w]hen reinitiation of consultation 
is required, the original biological opinion loses its validity, as does its accompanying incidental 
take statement ….”25  Accordingly, “[r]einitiation of consultation requires either the FWS or the 
NMFS to issue a new Biological Opinion before the agency action may continue.”26  This rule 
aligns with the purpose of reinitiating consultation under § 7, which “is not simply to check off a 
procedural box, but to complete a formal consultation process that ensures to the extent possible 
that there are no substantive violations of the ESA.”27  As explained in FWS’s ESA § 7 
Consultation Handbook, “action agencies must give great weight to the Services’ biological 
                                                      
21 See W. Watersheds Project, 632 F.3d at 491; 40 C.F.R. § 1502.1. 
22 See Letter from C. Savage, Kootenai Nat’l Forest Supervisor, to J. Bush, FWS Field 
Supervisor (March 21, 2017) (attached).  The Forest Service’s request to reinitiate consultation, 
as well as FWS’s determination regarding the need to reinitiate consultation, constitutes new 
information that post-dates the comment period on the DSEIS and therefore may be considered 
in the objections process.  See 36 C.F.R. § 218.8(c). 
23 See Letter from J. Bush, FWS Field Supervisor, to C. Savage, Kootenai Nat’l Forest 
Supervisor (Feb. 15, 2017) (attached) (“FWS Reinitiation Letter”).     
24 See also p. 4-182, Vol. I FSEIS (stating that reinitiation of consultation was triggered by 
Forest Service’s submission to FWS of a “Supplemental BA for bull trout and bull trout critical 
habitat”). 
25 Ctr. for Biological Diversity v. U.S. Bureau of Land Mgmt., 698 F.3d 1101, 1108 (9th Cir. 
2012) (citations omitted). 
26 Envtl. Prot. Info. Ctr. v. Simpson Timber Co., 255 F.3d 1073, 1076 (9th Cir. 2001) (citing Mt. 
Graham Red Squirrel v. Madigan, 954 F.2d 1441, 1451 (9th Cir. 1992)).   
27 Yurok Tribe v. U.S. Bureau of Reclamation, 231 F. Supp. 3d 450, 2017 WL 512845, at *7 
(N.D. Cal. Feb. 8, 2017), appeal filed April 10, 2017.  
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opinion before deciding on a proposed action.  Failure to explain in the administrative record 
how the agency addressed the Services’ biological opinion could expose the action agency to a 
judicial challenge under both the [Endangered Species] Act and the Administrative Procedure 
Act.”28 

 
The need to complete § 7 consultation before taking further action to approve the Rock 

Creek Mine is especially acute because the 2007 Supplement did not analyze the effect of 
mining-induced baseflow reductions on bull trout and their critical habitat.29  Further, as 
discussed below, the existing BiOp’s analysis of project impacts on grizzly bears is outdated and 
its conclusion that the Rock Creek Mine will not jeopardize grizzly bears because the project’s 
mitigation plan will ensure a net reduction in human-caused mortality conflicts with a recent 
decision of the U.S. District Court for Montana concerning the nearby Montanore Mine.  Under 
these circumstances, it is clear that the Forest Service cannot satisfy its § 7 obligation of insuring 
that its authorization of the Rock Creek Mine will not jeopardize bull trout or grizzly bears or 
destroy or adversely modify bull trout critical habitat in reliance on the 2006 BiOp/2007 
Supplement.30   

 
Further, the Forest Service cannot satisfy its NEPA obligation to take a hard look at the 

project’s impacts on threatened species and critical habitat without considering the analysis in 
the forthcoming BiOp.  Indeed, the agencies’ stated purpose in reinitiating ESA consultation is to 
generate the analysis of baseflow-reduction impacts on bull trout and their critical habitat that is 
missing from, and must be included in, the FSEIS.31 
 
O. AS PART OF THEIR ONGOING ESA CONSULTATION, THE FOREST SERVICE 
AND FWS MUST ADDRESS NEW INFORMATION INDICATING THAT FISH 
PASSAGE IN THE LOWER CLARK FORK CORE AREA HAS NOT BEEN 
RESTORED AS ANTICIPATED. 

In completing their pending ESA § 7 consultation, the Forest Service and FWS must not 
limit their analysis solely to dewatering impacts on bull trout; instead, they must consider all 
                                                      
28 U.S. Fish & Wildlife Serv. & Nat’l Marine Fisheries Serv., Endangered Species Consultation 
Handbook at 2-11 (March 1998) (emphasis added); see also id. at 4-11 (“At the time the Final 
EIS is issued section 7 consultation should be completed.  The Record of Decision should 
address the results of section 7 consultation.”). 
29 See 2007 Supplement at B-105 (stating that incidental take of bull trout due to baseflow 
changes “is not anticipated”).  See also Email from J. Carlson, U.S. Forest Serv., to E. Klepfer 
(Aug. 3, 2012) (“[T]he [biological assessment] for [the Rock Creek Mine] and subsequent 
[BiOp] upheld in the 9th circuit court of appeals never looked at a loss of water from either Rock 
Creek or the Bull River”) (attached); see also FWS Reinitiation Letter, supra (stating that 2007 
Supplement “discusses groundwater depletion in the Rock Creek watershed, but contains no 
analysis of impacts to the Bull River watershed”). 
30 See Ctr. for Biological Diversity, 698 F.3d at 1127-28 (affirming that “an agency cannot meet 
its section 7 obligations by relying on a Biological Opinion that is legally flawed”). 
31 See Forest Serv. Employees for Envtl. Ethics v. U.S. Forest Serv., 726 F. Supp. 2d 1195, 1213 
(D. Mont. 2010) (affirming that action agency may not “ignore an issue in its NEPA documents 
so long as the matter is discussed in adequate detail in a biological opinion”). 
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relevant “new information” that “reveals effects of the action that may affect listed species or 
critical habitat in a manner or to an extent not previously considered.”  50 C.F.R. § 402.16(b).  
Specifically, the agencies also must address new information demonstrating that fish passage 
restoration in the Lower Clark Fork bull trout core area has not occurred as the agencies 
anticipated when FWS issued the 2006 Rock Creek Mine BiOp and the 2007 Supplement.  As 
described in our comments (p. S-202, Vol. III FSEIS), the Forest Service’s assertion that fish 
passage restoration planned by Avista will offset threats to bull trout from the Rock Creek Mine 
is unsupported.32   

 
The 2007 Supplement recognized that, even in the absence of the Rock Creek Mine, 

habitat fragmentation caused by Avista’s Cabinet Gorge and Noxon Rapids dams presents an 
existential threat to migratory bull trout in the Lower Clark Fork Core Area.33  This in turn 
threatens the species’ overall viability in the Lower Clark Fork River watershed because “[m]ost 
of the drainages occupied by bull trout in this watershed are believed to be dependent on 
migratory individuals to ensure long-term bull trout persistence.”34  In the 2007 Supplement, 
however, FWS asserted that the fragmentation threat was “being addressed through the Avista 
fish passage program,”35 and FWS relied on the promise of restored fish passage to reach a no-
jeopardy determination for the Rock Creek Mine.36  Further, though the 2007 Supplement touted 
the success of the “trap and haul” component of Avista’s program, FWS recognized that the 
planned installation of permanent fishways at the Avista dams is critical to mitigating the 
fragmentation threat.37  FWS reiterated the importance of permanent fishways in its 2014 BiOp 

                                                      
32 See p. 4-175, 4-176, FSEIS Vol. I 
33 See 2007 Supplement at B-70 (stating that “[h]abitat fragmentation and isolation because of 
Cabinet Gorge and Noxon Rapids dams are the greatest risk to the persistence of the migratory 
form [of] bull trout in the Lower Clark Fork Core Area”). 
34 Id. at B-53.  See also id. at B-55 (describing Recovery Team finding “that functional 
connectivity of the core areas in the lower Clark Fork River subbasin to upstream (and 
downstream) areas past the dams [is] important to help ensure the long-term persistence of bull 
trout”) (citation omitted). 
35 Id. at B-70; see also id. at B-54.  
36 See, e.g., id. at B-87 (no-jeopardy determination stating, inter alia, that with “anticipated 
attainment of permanent fish passage under the Avista program,” potential extirpation of Rock 
Creek bull trout population from mine development would not affect core area viability because 
bull trout likely could recolonize Rock Creek, and stressing that functioning of Lower Clark Fork 
Core Area’s migratory bull trout population “is largely dependent on continued success of 
artificial passage of bull trout over Cabinet Gorge and Noxon dams”), B-87 – B-88 (no-jeopardy 
determination relying on prospect of permanent reconnection of Lower Clark Fork and Lake 
Pend Oreille bull trout populations to offset potential extirpation of Rock Creek local population 
and ensure core area viability);  see also id, at B-8 – B-11 (relying on success of program to 
consolidate four preexisting bull trout core areas into the single Lower Clark Fork Core Area).   
37 See id. at B-55 (stating that “[u]nder current circumstances, the rate of recovery of bull trout in 
the Lower Clark Fork Core Area has improved slightly with the Avista fish passage program.  
However, it is anticipated that with the development of permanent fish passage facilities and 
operations within the next 10 years, this rate should improve significantly.”), B-86 – B-87 
(concluding that probability of species’ persistence would not be appreciably affected by loss of 
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for the nearby Montanore Mine and acknowledged that trap-and-haul efforts have reestablished 
connectivity only “at a limited level.”38  At the time it issued the 2007 Supplement to the Rock 
Creek Mine BiOp, FWS believed that construction and operation of permanent fishways was 
imminent.39 

 
In the intervening ten years, however, permanent fishways have not been installed on the 

Avista dams and it appears that construction of those facilities remains still more years away.  As 
of mid-March 2017, the parties to the Clark Fork Settlement Agreement were still negotiating a 
controversial amendment to the settlement that must be finalized before permitting for the 
Cabinet Gorge fishway can move forward; accordingly, there is no concrete timeline for even 
initiating construction of that facility.40  Indeed, once the settlement amendment is finalized, 
potentially years-long FERC licensing and ESA § 7 consultation processes still must be 
completed before fishway construction begins.41  The timeline for construction of a permanent 
fishway at Noxon Rapids dam also remains uncertain.42 

 
In their reinitiated § 7 consultation, the agencies must address this evidence that fish 

passage across the Avista dams has not been restored as contemplated in the 2007 Supplement, 

                                                                                                                                                                           
Rock Creek population assuming greater connectivity achieved through successful installation of 
permanent fishways); see also 2006 BiOp, Appendix D at 2 (2006 FWS memo describing 
success of trap-and-haul component of Avista program but stating that full benefits for core area 
population will be realized only through installation of permanent two-way fish passage facilities 
at Cabinet Gorge).   
38 U.S. Fish & Wildlife Serv., Final Biological Opinion on the Effects to Bull Trout and Bull 
Trout Critical Habitat From the Implementation of Proposed Actions Associated with the Plan of 
Operations for the Montanore Minerals Corp. Copper/Silver Mine at 66, 123 (March 31, 2014) 
(stating that temporary trap-and-haul programs at Cabinet Gorge and Noxon Rapids dams have 
reestablished connectivity only “at a limited level” and that anticipated construction of 
permanent fishways will remove “major threat” to core area population posed by dams). 
39 See 2007 Supplement at B-55 (anticipating that permanent fishways would be operational 
“within the next 10 years”); 2006 BiOp, Appendix D at 2 (2006 FWS memo anticipating full 
development of fish passage at Cabinet Gorge, Noxon Rapids, and Thompson Falls dams “in the 
next few years”). 
40 See Avista, The Clark Fork Project, FERC Project No. 2058, 2016 Annual Report at 1, 27, 60 
(“Avista 2016 Annual Report”) (attached); see also Clark Fork Settlement Agreement, Final 
Mgmt. Cmte. Mtg. Minutes at 7 (March 14, 2017) (“CFSA Mgmt. Cmte. Minutes”) (attached).  
The 2016 report and March 2017 meeting minutes constitute new information that post-dates the 
comment period on the DSEIS and therefore may be considered in the objections process.  See 
36 C.F.R. § 218.8(c). 
41 See Avista 2016 Annual Report at 60; CFSA Mgmt. Cmte. Minutes at 7 (Avista official 
expressing hope that amendment language will be ready for parties to vote on by the end of 2017 
but noting that after the amendment is approved, “there is still a FERC License amendment, 
numerous permits, and other activities that need to take place prior to commencing 
construction”). 
42 See Avista 2016 Annual Report at 59-60, 81 (noting no new work was conducted or proposed 
in 2016 to advance construction of permanent fishway at Noxon Rapids Dam). 
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and that permanent fishways may not be in place for the foreseeable future.  The no-jeopardy 
determination in the 2007 Supplement is predicated in part on the prompt construction of 
permanent fishways to address existing threats to the Lower Clark Fork Core Area bull trout 
population and offset new threats posed by the Rock Creek Mine.  As part of their ongoing ESA 
§ 7 consultation, the Forest Service and FWS must consider new evidence undermining this key 
factual predicate for the no-jeopardy determination.   

 
Montana Fish Wildlife and Parks has also identified inaccurate and outdated information 

in the Biological Opinion that the Forest Service relied on in developing the FSEIS, stating: 
“Montana Fish, Wildlife & Parks (FWP) believes that several key topics in the BIOP and SEIS 
were either not analyzed or analyzed with outdated information.”43  As discussed above, these 
issues must be addressed in a new Biological Opinion and incorporated into the NEPA process, 
and not deferred until after the ROD.  
 
P. THE FOREST SERVICE MUST REINITIATE ESA CONSULTATION 
CONCERNING THE ROCK CREEK MINE’S IMPACTS ON GRIZZLY BEARS. 

In addition, the Forest Service must reinitiate formal § 7 consultation with FWS 
concerning the Rock Creek Mine’s impacts on grizzly bears.  As described above, it appears that 
the Forest Service and FWS have limited the scope of their renewed consultation to address 
solely new information related to impacts on bull trout.  Such a circumscribed analysis does not 
satisfy the agencies’ statutory obligations because new information also reveals that the Rock 
Creek Mine will pose greater risks to grizzly bears than considered in the 2006 BiOp/2007 
Supplement and undermines the Forest Service’s reliance on conflict-reduction measures to 
mitigate the project’s risks of human-caused grizzly bear mortality and ensure compliance with § 
7. 

 
The Forest Service and FWS must reinitiate consultation where, inter alia, “new 

information reveals effects of the action that may affect listed species or critical habitat in a 
manner or to an extent not previously considered.”  50 C.F.R. § 402.16(b).  As described in our 
comments (p. S-214, Vol. III FSEIS), new data that post-date the 2006 BiOp indicate that 
measures the agencies are relying on to mitigate the increased risks of human-caused grizzly bear 
mortality posed by the mine will be insufficient to neutralize that risk and ensure no jeopardy.    
Further, in a May 2017 ruling invalidating federal approvals for the Montanore Mine, the U.S. 
District Court in Montana held that FWS and the Forest Service violated the ESA by 
disregarding these new data and by relying on unsupported judgments concerning the magnitude 
of the mine’s mortality risks for grizzly bears and the effectiveness of mitigation measures.  The 
agencies’ rationale in that case and the mitigation measures at issue are substantially identical to 
the rationale and mitigation measures supporting the Forest Service’s proposed approval of the 
Rock Creek Mine.  In light of the court’s ruling, the Forest Service cannot lawfully approve the 
existing mine plan. 
 

The 2006 BiOp acknowledged that “[t]he most prominent direct and indirect effects on 
grizzly bears from implementation of the proposed Rock Creek Mine project would stem from 
the influx of mine employees into this relatively remote area” and the associated increase in 
                                                      
43 Montana Fish, Wildlife & Parks, Letter to Kootenai National Forest re SDEIS, April 19, 2016. 



47 
 

human-caused mortality risks.44  However, the BiOp concluded that the Rock Creek Mine’s 
mitigation plan will more than offset this increased risk, ensuring a net reduction in human-
caused mortality risks for CYE grizzlies relative to the pre-project baseline.45  The FSEIS adopts 
that conclusion.46  But as we described in our comments (p. S-214, Vol. III FSEIS), recent FWS 
data undermine the agencies’ conclusions; these data demonstrate that implementation of the key 
conflict-reduction measures relied upon in the BiOp over an eight-year period failed to reduce 
the number of grizzly bears killed by humans in the CYE.  Specifically, as cited in our 
comments, FWS’s 2014 CYE grizzly bear monitoring report indicates that 13 human-caused 
grizzly bear mortalities occurred in the U.S. portion of the CYE from 2007-2014.47   This 
represents an increase in human-caused mortalities compared to the prior eight-year period, in 
which 12 human-caused mortalities occurred, despite the implementation of focused conflict-
reduction measures beginning in 2007.48  FWS’s 2015 CYE grizzly bear monitoring report 
documents continuation of this troubling trend, as it reports three additional human-caused 
mortalities in the U.S. portion of the ecosystem in 2015 alone.49  Considering the 2015 data, 16 
human-caused mortalities occurred in the U.S. portion of the ecosystem (excluding those more 
than 10 miles outside the recovery zone) in the nine years since implementation of conflict-
reduction measures called for in the BiOp began in 2007, compared to 12 mortalities in the 
preceding nine years.   

 
The cited data undermine the agencies’ conclusions that mitigation measures will be 

sufficient to neutralize increased mortality risks from the mine and indicate that the project may 
expose grizzly bears to human-caused mortality risks “to an extent not previously considered.”  
50 C.F.R. § 402.16(b).  It is well settled that when mitigation measures fail to produce the 

                                                      
44 2006 BiOp at A-68.   
45 See id. at A-76, A-104, A-105. 
46 See p. 4-163, Vol. I FSEIS. 
47 Kasworm, W.F., T.G. Radant, J.E. Teisberg, A. Welander, M. Proctor, and C. Servheen.  2015.  
Cabinet-Yaak grizzly bear recovery area 2014 research and monitoring progress report.  U.S. 
Fish and Wildlife Service, Missoula, Montana.  96 pp. (attached).  This figure is derived by 
summing the grizzly bear mortalities identified as human-caused and occurring in the U.S. 
within 10 miles of the recovery zone during 2007-2014, as reported in Table 1. 
48 See id., Table 1 (documenting 12 human-caused mortalities in 1999-2006); Selkirk/Cabinet-
Yaak Subcommittee of the Interagency Grizzly Bear Committee, May 13, 2014 meeting 
summary at 2 (attached) and K. Annis, Mont. Fish, Wildlife & Parks, Human-Bear Conflict 
Mgmt. & Prevention, Cabinet-Yaak Ecosystem (2014) (attached)  (describing tenure and work of 
CYE grizzly bear specialist); 2006 BiOp at A-75 – A-76 (describing mine mitigation plan 
components).   
49 Kasworm, W.F., T.G. Radant, J.E. Teisberg, A. Welander, M. Proctor, and C. Servheen.  2016.  
Cabinet-Yaak grizzly bear recovery area 2015 research and monitoring progress report, Table 1.  
U.S. Fish and Wildlife Service, Missoula, Montana.  102 pp.  This figure omits an additional 
human-caused grizzly bear mortality in Beaver Creek, ID, because it occurred more than 10 
miles outside the recovery zone and therefore is not counted in FWS’s recovery calculations.  
See id. & n.3.  The 2015 monitoring report constitutes new information that post-dates the 
comment period on the DSEIS and therefore may be considered in the objections process.  See 
36 C.F.R. § 218.8(c). 
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anticipated benefits, the biological opinion is no longer valid and reinitiation of consultation is 
required.50  Moreover, in its recent decision invalidating the BiOp for the Montanore Mine, the 
Montana Federal District Court agreed with the plaintiffs that FWS’s failure to consider the 
mortality data from the 2014 monitoring report in assessing the likely effectiveness of mine 
mitigation measures was arbitrary and capricious and rendered the BiOp invalid.51  Accordingly, 
to the extent that it is not already being addressed in the agencies’ recently reinitiated 
consultation process, the Forest Service must request reinitiation of ESA consultation concerning 
the project’s impacts on grizzly bears. 

 
Relatedly, reinitiation of consultation also is required in light of the Montana Federal 

District Court’s determination that FWS and the Forest Service acted arbitrarily and capriciously 
in concluding that developing the Montanore Mine would yield a net reduction in human-caused 
grizzly bear mortality in the CYE.52  The no-jeopardy determination in the Montanore Terrestrial 
BiOp rested on FWS’s conclusion that project development would yield a net benefit to CYE 
grizzlies because mitigation measures to reduce human-caused mortality would ensure that the 
Montanore project “‘result[s] in no more than one grizzly bear mortality over the 30-year life of 
the mine’” and would further “prevent the human-caused mortality of more than one female 
grizzly bear over a 30-year period’ ‘more than offsetting the loss anticipated from the project 
(one grizzly bear).’”53  The no-jeopardy determination in the Rock Creek BiOp relies on an 
identical conclusion that mitigation measures will ensure no more than one grizzly bear killing 
occurs as a result of the mine and will prevent more than one grizzly bear loss that would have 
occurred in the mine’s absence.54  As the court observed, however, FWS has cited no empirical 
evidence to support its precise calculations of the mine’s likely mortality costs and mitigation 
benefits.55  Accordingly, the court held that FWS’s estimate of likely mortality impacts from the 

                                                      
50 See Ctr. for Biological Diversity, 698 F.3d at 1115 (“[W]here an action agency does not 
reinitiate consultation with the FWS despite the failure of promised conservation measures, the 
Biological Opinion for the proposed action becomes invalid.”) (citation omitted); see also Sierra 
Club v. Marsh, 816 F.2d 1376, 1388-89 (9th Cir. 1987) (holding reinitiation of consultation 
required when action agency failed to acquire mitigation lands to offset harm to listed species 
from highway and flood control project), abrogated on other grounds as recognized by 
Cottonwood Envtl. Law Ctr. v. U.S. Forest Serv., 789 F.3d 1075 (9th Cir. 2015). 
51 Op. & Ord., Save Our Cabinets v. U.S. Fish & Wildlife Serv., CV 15-69-M-DWM, at 59 (May 
30, 2017) (attached) (hereafter, “Dist. Ct. Op.”).  See also Ord. Granting Mot. to Vacate, Save 
Our Cabinets v. U.S. Fish & Wildlife Serv., CV 15-69-M-DWM (June 29, 2017) (attached) 
(vacating Montanore Project BiOps and Forest Service Record of Decision).  The court’s orders 
constitute new information that post-dates the comment period on the DSEIS and therefore may 
be considered in the objections process.  See 36 C.F.R. § 218.8(c) 
52 Dist. Ct. Op. at 55-56. 
53 Id. at 52 (alterations omitted) (quoting Montanore Terrestrial BiOp). 
54 See 2006 BiOp at iii, A-76.  See also Dist. Ct. Op. at 54-55 (discussing similarities between 
analyses of grizzly bear mortality risks in Rock Creek and Montanore BiOps); Rock Creek 
Project FSEIS at 4-174 (adopting BiOp conclusion that mitigation measures will “prevent the 
loss of more than one grizzly bear over the 30-year life of the mine, thus more than offsetting the 
expected loss of one grizzly bear from the Rock Creek Project”).  
55 Dist. Ct. Op. at 55-56. 
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Montanore Mine is arbitrary and capricious and its resulting no-jeopardy determination violates 
the ESA.56  The court’s ruling is directly applicable to the BiOp and FSEIS for the Rock Creek 
Mine, which rely on the same unsupported estimates of likely human-caused grizzly bear 
mortality attributable to the mine and likely mitigation effectiveness.  Accordingly, the Forest 
Service cannot approve the current Rock Creek mine plan consistent with ESA § 7, and it must 
reinitiate consultation with FWS to address the flaws the court identified in the agencies’ 
analysis of human-caused mortality risks and associated mitigation effectiveness.   

 
Q. THE AGENCIES’ NEW ESA ANALYSIS MUST ACCOUNT FOR THE IMPACTS 
OF THE MONTANORE MINE PROJECT AS PART OF THE ENVIRONMENTAL 
BASELINE. 

To satisfy ESA § 7, the Forest Service and FWS must consider the impacts of the 
Montanore Mine on threatened species and critical habitat as part of the environmental baseline 
for the Rock Creek Mine.  Under the ESA implementing regulations, the environmental baseline 
includes “the anticipated impacts of all proposed Federal projects in the action area that have 
already undergone formal or early section 7 consultation.”  50 C.F.R. § 402.02.  The 2006/2007 
BiOp for the Rock Creek Mine excluded the effects of the Montanore Mine from the 
environmental baseline.  FWS concluded that this approach satisfied the governing regulation 
because there was at that time no active proposal to develop the Montanore Mine that had been 
the subject of § 7 consultation.57  At the same time, FWS noted that a new proposal to develop a 
mine at the Montanore site was pending as of 2004 and affirmed that “[i]f we receive a request 
for consultation from the Forest [Service] on the new application for proposed mining operations 
at the Montanore site, we will complete consultation on that project and it will become part of 
the environmental baseline at that point.”58  That triggering event occurred with the completion 
of formal consultation on the Montanore Mine project proposed by Montanore Minerals Corp. in 
2014.  Accordingly, analysis of the Montanore Mine’s impacts now must be included in the 
environmental baseline for the Rock Creek Mine and the agencies must consider the effects of 
developing both mines on bull trout and grizzly bears.  This analysis must include, among other 
elements, a comprehensive evaluation of the two mines’ combined effects on baseflows in bull 
trout-occupied streams and combined risks of human-caused mortality of grizzly bears.  As FWS 
recognized in its 2006/2007 BiOp for the Rock Creek Mine, the inclusion or exclusion of the 
Montanore Mine from the environmental baseline significantly impacts the jeopardy analysis.59  
                                                      
56 Id. at 56. 
57 2006 BiOp at viii.   
58 Id. 
59 See 2006 BiOp at viii (“The section 7 environmental baseline for the proposed Rock Creek 
Mine changed significantly with the abandonment of plans by Noranda to develop the 
Montanore Mine.”), A-102 (stating that “[t]he withdrawal of the Montanore Mine project 
represented a significant improvement in the baseline for grizzly bears within the action area and 
within the entire Cabinet Mountains,” which influenced FWS’s determination that the Rock 
Creek Project, alone, would not jeopardize grizzly bears); Mem. from M. Wilson, U.S. Fish & 
Wildlife Serv. Mont. Ecological Servs. Field Office Supervisor, to FWS Reg’l Dir. Re. Status of 
the Montanore Mine Project Proposal 1-2 (Draft May 8, 2008) (attached) (acknowledging that 
“[t]he last time there were dual, large-scale mine proposals in the Cabinet Ecosystem baseline 
they were considered jeopardy proposals.  The reason that the Rock Creek Mine is no longer 
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FWS and the Forest Service must acknowledge new information concerning the status of the 
Montanore Mine and update the environmental baseline appropriately as part of their renewed § 
7 consultation on the Rock Creek Mine.    
 
R. THE FSEIS UNDERESTIMATES BOTH THE ZONE OF INFLUENCE (ZOI)/AREA 
OF DISPLACEMENT OF GRIZZLY BEARS AND THE ACRES REQUIRED FOR 
MITIGATION.  
 
 As noted in our comments (S-207-208, FSEIS, Vol. III), the Forest Service’s calculation 
of the ZOI, or the number of acres from which grizzly bears will be displaced, for the Rock 
Creek Mine is in error and does not take into account best available science, including studies 
specific to the Cabinet-Yaak ecosystem. Because of this error, the agency’s calculation of 
mitigation acres is also flawed.  
 
 In its response to our comments, the Forest Service merely asserts that the information 
presented in the Draft SEIS “was adequate to assess the impacts of motorized access on grizzly 
bears” (S-208, FSEIS, Vol. III). Additionally, the analysis cited in the response to comments 
only refers to Section 4.13.3.2, which is limited to a discussion of motorized access.  
 
 However, an accurate assessment of displacement does not only include impacts from 
motorized access. Displacement of grizzly bears in regard to the actual facilities described under 
Alternative V must be considered as well. The Forest Service has underestimated the area from 
which grizzly bears would be displaced from the Rock Creek mine, as explained below.  
 
 The 2006 Rock Creek Biological Opinion (BiOp) in Table A11 on p.A-52 estimates the 
mine’s ZOI as 7044 acres. The 2006 BiOp at P. A-4 notes that “This larger area was developed 
based on the assumption that an area 0.25 to 0.50 mile surrounding physically disturbed sites and 
human travel routes would be under-used by grizzly bears.”  
 
 However, Mattson et al. (1987) determined that major developments in grizzly habitat 
displaced bears for a distance of 3 kilometers. In later research, Mattson et al. (1992) found a 4-
kilometer displacement around developments.  
 
 From Table A-11 it is difficult to ascertain how exactly the acreage attributed to the new 
and reconstructed miles of road associated with the Rock Creek project was calculated (64 acres 
and 73 acres, respectively).  However, in regard to displacement of bears by roads, while a 
displacement buffer of 500 meters on either side of roads is a standard in the Greater 
Yellowstone and Northern Divide Ecosystems, research specific to the Cabinets by Kasworm 
and Manley (1991) found that grizzlies were displaced 914 meters by roads.  
 
 Grizzly bears are also displaced from human usage of recreational trails; Kasworm and 
Manley (1991) found a displacement along trails of 122 meters. The 2006 BiOp discusses the 
likely increase in use of the Rock Creek, St. Paul and other trails in regard to local expansion of 

                                                                                                                                                                           
considered a jeopardy situation, is because the Montanore Mine was pulled from the baseline by 
the previous promoter.”). 
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the population due to the mine at A-72 and A-74: “Improved access and a substantial increase in 
local population is expected to increase recreational and hunting use within grizzly bear habitat. 
In particular, use of the Rock Creek Trail along the East Fork of Rock Creek is expected to 
increase substantially with the improvement of access, greater publicity and increased people 
moving to the area. This trail would be accessed by the improved road to the mine and would be 
expected to attract greater use following improvement of the road. The Rock Creek Trail is 
currently considered a low-use trail, and is not considered a significant detrimental impact to 
core area or habitat effectiveness.” 
 
 “A reduction in security for grizzly bears could occur within the north south corridor if 
human use on the Rock Creek or St. Paul Trails increased to levels that displaced grizzly bears 
and contribute to fragmentation of the north south corridor, or result in a corresponding increase 
in human food and attractants made available to bears. The potential for confrontation between 
bears and people would be expected to increase if high use of the Rock Creek Trail should 
occur.” 
 
 “Recreational use of other trails and open roads in the action area is expected to 
increase.”  
 
 However, neither the USFWS nor the Forest Service allowed for this type of 
displacement (from currently low-use to potentially high-use trails as a result of increased 
number of mine employees and their families) in the ZOI calculations. There is no mention of 
displacement by trails in the response to public comments raising this issue.  
 
 While the mitigation plan includes development of a recreation management plan which 
would supposedly ensure that the Rock Creek Trail does not become a high-use trail, it is 
unlikely that the Forest Service will be able to monitor and restrict access 24/7 as necessary to 
prevent grizzly bear displacement. Additionally, the mitigation plan only addresses the Rock 
Creek Trail, although the agencies acknowledge that other trails will likely also see significantly 
increased use as a result of the mine. 
 
 The Forest Service must recalculate the entire ZOI, including road and trail buffers based 
upon Cabinet Mountain-specific science and utilization of Mattson et al.’s research regarding 
displacement around major developments, in order to properly estimate the area of displacement 
and necessary mitigation acres.  Accurately calculating the ZOI with appropriately conservative 
assumptions is especially important given the precariously small size of the Cabinet-Yaak grizzly 
bear population. Additionally, as explained in detail in these comments on land acquisition and 
replacement habitat, the Forest Service cannot assume that not-yet-acquired replacement acres 
will materialize, or that they will be of sufficient quality or in the proper location to support 
grizzly bear occupancy and/or facilitate connectivity. 
 
S. THE FSEIS ANALYSIS OF THE IMPACTS OF DISPLACEMENT OF GRIZZLY 
BEARS FROM THE ROCK CREEK MINE IS FLAWED.  
 
 As explained in our comments (S-209, FSEIS, Vol. III), the Forest Service has not 
adequately considered the impacts to grizzly bears, including mortality and/or failure to 
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reproduce, from habitat displacement. This is especially true for female grizzly bears. However, 
in its response the Forest Service merely once again cites Section 4.13.3.2 of the Draft SEIS as 
being “consistent with the USFWS 2006 BO and 2007 BO Supplement, which determined that 
Alternative V would not likely jeopardize the continued existence of grizzly bears…and the 
proposed conservation measures under Alternative V are reasonably expected to prevent the loss 
of more than one grizzly bear over the life of the mine, thus more than offsetting the anticipated 
loss from the project (one grizzly bear)” (S-209, FSEIS, Vol. III). The response also states that 
RCR “has or would implement the Terms and Conditions 2006 BO and 2007 Supplement” (S-
207, FSEIS, Vol. III).   
 
 First, as noted above, Section 4.13.3.2 only discusses road access and impacts to Core, 
Open Motorized Route Density (OMRD) and Total Motorized Route Density (TMRD), and does 
not include displacement from mine facilities or increased trail use. Second, reliance on the 
Terms and Conditions fails, as explained in these objection comments regarding mine 
employment and associated immigration to the ecosystem. Third, as noted above, under the 
Montana federal district court’s recent ruling invalidating the BiOp for the Montanore Mine, 
FWS and the Forest Service may not rely on unsupported assertions that the Rock Creek Mine’s 
mitigation plan will ensure a net reduction in human-caused grizzly bear mortality.  
 
 In addition to our objection comments on female displacement in the section on land 
acquisition and replacement habitat, we specifically note the following: 
 
 The Rock Creek BiOp (USFWS 2006) at A-67 states that one to two female grizzly bears 
would be displaced “to the point where their reproduction is impaired” as a result of the mine. 
The BiOp also notes that the Service expects the “severity of the effect would diminish to lower 
levels” at some undisclosed point in the future, and that females would “regain reproductive 
potential through adaptation, using other portions of their home range, or by habituating to the 
disturbance over time.”   
 
 The Service does not, however, give any evidence to substantiate that claim and the 
Forest Service, which bears ultimate responsibility as the action agency for incidental take of a 
listed species, errs in relying on the BiOp. The Forest Service cannot, as it does in its response 
(S-209, FSEIS, Vol. III), simply rely on a claim of a “net improvement” in conditions for grizzly 
bears as a result of mitigation measures, many of which have proven unsuccessful thus far in 
preventing a continual rise in grizzly bear mortality rates, or which will be implemented at some 
point in the future and the results of which are unknown.  
 
 The Montanore Biological Opinion (USFWS 2014) at 134-5 states: “Indirect take due to 
harm or harassment may occur due to displacement of grizzly bears, specifically adult female 
bears, from essential habitat. Although the project conforms with the 2011 biological opinion 
and incidental take statement (USFWS 2011) on the Forest Plan Amendment for Motorized 
Access Management, the disturbances generated by increased road use and human activity 
exceed that anticipated in 2011. Displacement of female grizzly bears from key habitats near the 
mine site and associated roads could result in their failure to obtain adequate food resources, 
which in turn could result in reduced fitness and/or reproductive success. We expect incidental 
take as some impairment of normal breeding and feeding behavior of adult females that affects 
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reproduction, either through failure to breed or failure to complete a pregnancy… We do not 
expect sub-adult or cub grizzly bear mortality as a result of such displacement” And, “It is the 
biological judgment of the Service that one to three adult female grizzly bears attempting to use 
this area would be affected by the potential long-term displacement from portions of the areas 
affected by the proposed mine.” 
 
 With the Rock Creek BiOp stating that it could displace one to two adult female grizzlies 
with consequences for feeding, breeding, nutrition, and production of cubs, and the 2014 
Montanore BiOp stating it expects displacement of one to three adult females, approximately 70-
80% of females in the entire Cabinet subpopulation could be displaced from these two mines.60 
 
 Additionally, both BiOps say that they do not “anticipate” the death of cubs due to 
displacement, but note that such displacement may cause “failure to complete a pregnancy” – 
which by definition is the death of cubs in utero. The FSEIS fails to consider this fact. 
 
 The Montanore Biological Opinion (USFWS 2014) at 135 also states: “Incidental take 
due to harm would also occur in the form of injury or mortality of grizzly bears as a result of 
human actions. We anticipate that incidental take attributable to the proposed mine is most likely 
to result through habituation and food conditioning of grizzly bears or increased human-grizzly 
bear encounters, which increases the chance of their removal through management control 
actions or illegal shooting or defense of life.”  
 
 Regarding the above point of habituation being the most likely cause of incidental take, 
as noted elsewhere in this objection, mitigation measures which have been put in place to counter 
habituation and food conditioning to date have been inadequate in reducing the number of 
human-caused mortalities in the ecosystem, even in the absence of the Rock Creek and 
Montanore Mines.  
 
 Additionally, asserting that females will habituate to mine activities and regain the use of 
their habitat flies in the face of the fact that habituated bears all too often become involved in 
conflicts and resulting agency actions, and subsequently die at elevated rates. This reality is 
admitted in the 2014 Montanore BiOp at 135, but not adequately considered and mitigated for in 
the FSEIS. As an illustration of how serious a threat to survival habituation is, see Kasworm et 
al. (2015) at 33: 
 
Native bear survival = 0.964 (95% CI, 0.897-1.0) 
Augmented bear survival = 0.848 (95% CI, 0.696-1.0) 
Management bear survival = 0.480 (95% CI, 0.141-0.819) 
 
 Additionally, both the Rock Creek and Montanore BiOps admit that the mines could 
cause a “failure to obtain adequate food resources” which would likely mean inadequate food for 
both cubs and subadults as well, with consequences for their survival. It is well known that food 
stress causes grizzlies to wander more widely in search of foods, consequently encountering 

                                                      
60 The Montanore BiOp estimates 6-7 adult females in the Cabinet subpopulation.  



54 
 

more humans and unsecured food attractants, and dying at elevated rates. The FSEIS fails to 
consider this known mortality cause.  
 
T. THE FSEIS CUMULATIVE EFFECTS ANALYSIS IS INSUFFICIENT IN 
ANALYZING IMPACTS TO GRIZZLY BEARS.  
 
 As noted in our comments (S-212, FSEIS, Vol. 111), the Forest Service has not 
adequately considered the cumulative effects of the Rock Creek mine and other projects, most 
notably the Montanore mine.   
 
 At the outset, overall the Forest Service’s conclusion that cumulative effects were 
properly accounted for and that these effects would be offset by implementing the Terms and 
Conditions of the 2006 and 2007 Rock Creek BiOps and the associated mitigation plan is flawed. 
Rock Creek’s mitigation plan is substantively similar to that of the Montanore mine, which was 
ruled inadequate in May 2017.  
 
 In its response to public comment on cumulative effects (S-213, FSEIS, Vol. III), the 
Forest Service points to updated information on core habitat and motorized access. While Tables 
4-23, 4-24, and 4-25 in the FSEIS do include both mines, no supporting information is provided 
to inform the public as to how the Forest Service derived its updated figures on core habitat, 
OMRD and TMRD and therefore is impossible to verify the Forest Service’s conclusion that 
Alternative V would be in compliance with Access Amendment standards for the life of the two 
mines. 
 
 The Forest Service’s response in regard to cumulative effects also relies heavily on land 
acquisition to mitigate impacts to grizzly bear movement (S-213, FSEIS, Vol. III). However, as 
described above the Forest Service cannot rely on future acquisitions that may or may not 
support grizzly bear occupancy or movement. As also noted, the Forest Service underestimated 
the ZOI and the corresponding amount of required mitigation acreage.  
 
 We can find no analysis of the combined effects of the Rock Creek and Montanore 
mines’ employees and their families on grizzly bears through displacement, increased conflicts 
from improper storage of attractants, poaching, etc. The Forest Service’s response merely states 
that any such estimates would be “highly uncertain.” Such an analysis is particularly important 
given most grizzly bear mortalities are human-caused.  
 
 As noted in these comments in regard to the need to reinitiate ESA consultation on 
grizzly bears, despite the implementation of focused conflict-reduction measures beginning in 
2007, there has been an increase in human-caused grizzly bear mortalities for the period 2007-
2014 as compared to the prior eight-year period.  
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U. THE FSEIS DOES NOT SUFFICIENTLY ANALYZE THE LACK OF 
CONNECTIVITY BETWEEN GRIZZLY BEARS IN THE CABINET AND YAAK 
COMPONENTS OF THE CABINET YAAK ECOCYSTEM (CYE) 
 

The Cabinet-Yaak area of northwestern Montana and northern Idaho is one of six 
Recovery Zones identified in the Grizzly Bear Recovery Plan, and is currently home to as few as 
41 bears (Kasworm et al. 2016, p. 16).61  This falls far short of the current minimum population 
goal asserted in the Grizzly Bear Recovery Plan of 100 bears.62   
 

The Grizzly Bear Recovery Plan also establishes recovery criteria of six females with 
cubs over a running 6-year average, 18 of 22 BMUs occupied by females with young from a 
running 6-year sum of verified evidence, human-caused mortality not to exceed 4 percent of the 
population estimate, and no more than 30 percent of this 4 percent mortality limit shall be 
females.63  Given the small population, the Grizzly Bear Recovery Plan also established a 
mortality goal of zero known human-caused mortalities.64  Kasworm et al. (2015, p. 2) reported 
that between 2009 and 2014, bears in the CYE failed to meet the Recovery Plan standards for 
females with cubs, BMU occupancy levels, and just barely met the allowable mortality levels. 
 

The proposed Rock Creek Project would occur in the Cabinet-Yaak Ecosystem grizzly 
bear recovery zone and has the potential to directly impact grizzly bears in Bear Management 
Units (“BMUs”)  4, 5, 6, and Bear Analysis Areas (“BAAs”) 7-4-7, 7-5-2, 7-5-3, and 7-6-1.65  
Cumulative effects on bears may also extend into BMUs 2, 7, 8, and 22.66  As the Grizzly Bear 
Recovery Plan notes, at some point in time, grizzly bears will no longer use certain portions of 
their former range, and thus “each new action has the potential of being ‘the last straw’ from the 
standpoint of the bear, and every effort must be made to evaluate each new action with respect to 
former and future actions” to prevent unacceptable cumulative impacts.67   
 

As noted in our comments, (S-206, FSEIS, Vol. III), the FSEIS fails to analyze the 
potential negative impacts on bears from the Rock Creek Mine due to the lack of connectivity 
between bears in the Cabinet Mountains portion of this recovery zone and the Yaak portion of 
the recovery zone, which lies between the Kootenai River and the Canadian border.68  Kasworm 
et al. (2014, p. 7) and Kasworm et al. (2013, p. 6) assert that there are two potential linkages 
between the Yaak and Cabinets—one between Libby and Troy and a second between Troy and 
the Idaho line.  Nevertheless, both Kasworm et al. (2014, p. 7) and Kasworm et al. (2013, p. 6) 
note that there has been no documented grizzly bear movement between the Yaak and the 

                                                      
61 The Kasworm et al. 2016 report constitutes new information that post-dates the comment 
period on the DSEIS and therefore may be considered in the objections process.  See 36 C.F.R. § 
218.8(c). 
62 Grizzly Bear Recovery Plan at 83. 
63 Id. 
64 Id. 
65 FSEIS at 3-2, 3-174. 
66 FSEIS at 3-2. 
67 Grizzly Bear Recovery Plan at 91. 
68 See Grizzly Bear Recovery Plan at 87. 
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Cabinets, and Kasworm et al. (2015, p. 5) confirms that any grizzly bear movement between the 
two portions is thought to be minimal at best.  Kendall et al. (2015, p. 12) further confirmed this 
conclusion, finding that “grizzly bears in the Cabinet and Yaak regions were separate 
populations split along the Hwy 2 corridor,” and data “suggesting complete spatial and 
reproductive isolation between these two populations, at least in recent generations.” 
 

Isolation can hinder genetic diversity, leading to inbreeding depression and related health 
issues.  The Fish and Wildlife Service cited lack of genetic diversity as one reason for listing the 
bear as a threatened species in 1975.69  Moreover, small, isolated populations are more likely to 
be affected by stochastic events, such as fires, floods, or other unpredictable environmental 
large-scale catastrophes. 
 

Despite the threats facing small, isolated populations and recent scientific research 
demonstrating that grizzly bears in the Cabinet-Yaak Recovery Zone are likely split into two 
small, isolated populations, the Forest Service fails entirely to disclose and analyze the lack of 
connectivity between bears in the Cabinets and bears in the Yaak, and the potential harms as a 
result of this isolation.  Moreover, the Forest Service fails to analyze how the Rock Creek Mine 
may exacerbate the existing isolation by impeding bears from moving through the two corridors 
that scientists have identified as potentially providing future connectivity. 
 

In response to our comments asserting that the Forest Service failed to adequately 
consider the lack of connectivity and the potential impacts of the Rock Creek Mine on the 
likelihood of future connectivity, the Forest Service states it added information on grizzly bear 
movements in the CYE to Section 3.13.3 of the FSEIS and a discussion on of the impacts of the 
Rock Creek Mine on habitat connectivity to Section 4.13.3.2 (S-206, FSEIS, Vol. III).  This is 
inaccurate.  In fact, there is no discussion of connectivity in either of these sections. 
 

The Forest Service also asserts that land acquisition to protect the north-south corridor 
would adequately mitigate impacts on connectivity between the Cabinets and Yaak.  (S-206, 
FSEIS, Vol. III).  Specifically, RCR vows to acquire 2,450 acres to mitigate for displacement 
due to disturbance (2-100, FSEIS, Vol. I; 2006 BiOp at A-3).70  So far, RCR has only acquired 
928 acres, and the FSEIS does not describe from whom or where the additional acreage will be 
acquired.  Nevertheless, in response to comments, the Forest Service suggests that this planned 
land acquisition will facilitate north-south connectivity for grizzly bears.  It is unclear how the 
Forest Service can make this assurance when all of the land has not yet been acquired.  
 

As an initial matter, in reviewing the 2006 BiOp, it appears that the land acquired so far 
would only improve connectivity between the northern and southern portions of the Cabinet 
Mountains, not between the Cabinets and the Yaak portion of the Recovery Zone (2006 BiOp at 
A-3) (noting Revett acquired 270 acres to maintain or improve habitat connectivity between the 
northern and southern portions of the Cabinet Mountains).  The Forest Service does not 
describe—and indeed cannot describe—the suitability of the lands to be acquired for grizzly 

                                                      
69 40 Fed. Reg. at 31,734. 
70 At one point the FSEIS incorrectly asserts that RCR plans to acquire only 2,350 acres, not 
2,450 acres.  This should be fixed.  (2-100, FSEIS, Vol. I).    
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bears, what obstacles may remain in any anticipated connectivity corridors, why these acquired 
lands would be better for connectivity than current envisioned connectivity corridors (between 
Troy and Libby and between Troy and the Idaho line), and whether mine construction, operation, 
and associated activities would threaten to disturb bears on these acquired lands.  And nowhere 
in these discussions of the mitigation measures does the Forest Service describe the current and 
future impacts to bears as a result of a lack of connectivity.71 
 

By ignoring the lack of genetic connectivity between bears in the Cabinets and bears in 
the Yaak, and instead providing an analysis that presumes that bears in the Cabinet-Yaak 
Ecosystem are a single, connected population, the Forest Service fails to provide a true analysis 
of the impacts of the Rock Creek Mine.  This failure to use the best available science to analyze 
the impacts of the mine on the small, isolated population in the Cabinets violates NEPA’s 
requirement to use the best available science and NEPA’s requirement to take a hard look at the 
impacts of the proposed activity. 
 
V. THE FSEIS FAILS TO ANALYZE HOW MINE EMPLOYMENT LEVELS AND 
ASSOCIATED IMMIGRATION TO THE ECOYSSTEM MAY IMPACT GRIZZLY 
BEARS   
 

As noted in our comments, (S-207, FSEIS, Vol. III), the Forest Service assumes without 
foundation that approximately 70% of employees during the operations phase of the Rock Creek 
Mine will be locals, with only about 30% being new hires from outside the area.  This 
assumption, however, is likely inaccurate and is based upon an outdated economic and 
employment analysis laid out in the Montanore DEIS (USFS 2009).  Since that time, the 
recession beginning in 2008 grew worse and as a result, large numbers of Northwest Montana 
and Libby/Troy residents left the area to work at the Bakken oil fields.  This fact was reported by 
local TV, radio, and newspapers throughout the area.72  Thus, the Forest Service needs to 
complete an updated economic and employment analysis of the current labor pool to determine 
how many employees from outside the area will be needed for the successful construction and 
operation of the Rock Creek Mine. 
 

Similarly, we also asserted in our comments that the Forest Service failed to consider the 
fact that many mine employees that move to the area to work on the Rock Creek Mine will have 
spouses, partners, and children, raising the number of mine-related people living, hunting, 
fishing, biking, riding motorized vehicles and otherwise recreating in grizzly bear habitat.  (S-
207, FSEIS, Vol. III).  We proposed that the Forest Service use a conservative estimate that 50% 
of employees would have a partner and that each couple would average 1.5 children.  Using 

                                                      
71 See Section X below for a more complete discussion of the inadequacy of the proposed land 
acquisition mitigation measure. 
72 See, e.g., “Key Numbers From the North Dakota Oil Boom,” Kalispell Daily Inter Lake (Dec. 
17, 2011) (unofficial estimate of 700 Flathead Valley residents working in the Bakken oil fields) 
(last visited July 31, 2017); “Pair Moved to Williston With Their Last $300,” Kalispell Daily 
Inter Lake (Dec. 19, 2011) (“Williston’s population explosion includes scores of people from 
Kalispell . . . .”) (last visited July 31, 2017). 
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these estimates would lead to an increase of 441 new residents during construction (959 x .46) 
and 664 new residents during the operational phase (1443 x .46).   
 

An increase in workers could displace grizzlies, as well as lead to an increase in human-
caused mortality and poaching.  Kasworm et al. (2015, p.2) found that from 1986-2014, human-
caused mortality accounted for 70.3% of total known mortality of grizzly bears in the CYE.  For 
this reason, it is imperative that the Forest Service provide an updated and more accurate 
estimate of the number of people expected to move to the area to work at the Rock Creek Mine 
throughout the life of the project. 
 

Rather than offer a more updated and accurate estimate, however, the Forest Service 
asserts that its original analysis is sufficient.  Reliance on “stale data” does not constitute a “hard 
look” under NEPA without a sufficient explanation from the agency as to why more updated 
data could not be obtained.  N. Plains Res. Council, Inc. v. Surface Transp. Bd., 668 F.3d 1067, 
1085-86 (9th Cir. 2011).  Here, the agency relies on stale data and fails to provide any 
explanation as to why more recent data could not be obtained.   
 

Regarding the agency’s requirement to assess the increase in residents as a result of 
families that will move to the area with mine employees, the Forest Service simply dismisses our 
comments, stating that “[a]ny estimates of numbers of spouse, partners, or children of mine 
employees would be highly uncertain” (S-207, FSEIS, Vol. III).  Moreover, the Forest Service 
asserts that Section 4.14.1.1 of the DSEIS and FSEIS are adequate to assess the concerns above.  
However, Section 4.14.1.1 of the DSEIS and FSEIS do not in any way consider the impacts of 
increased employees and families on grizzly bears and grizzly bear habitat; rather, in this Section 
the Forest Service considers the effects on income and the local economy (4-171, DSEIS, Vol. II; 
4-184, FSEIS, Vol. I).   
 
 “[T]he government’s inability to fully ascertain the precise extent of the effects of 
mineral leasing in a national forest is not, however, a justification for failing to estimate what 
those effects might be before irrevocably committing to the activity.”  Conner v. Burford, 848 
F.2d 1441, 1450 (9th Cir. 1988).  “General statements about possible effects and some risk do 
not constitute a hard look absent a justification regarding why more definitive information could 
not be provided.”  Oregon Natural Resources Council Fund v. Brong, 294 F.3d 1120, 1134 (9th 
Cir. 2007) (citations omitted).  Indeed, “uncertainty is an inherent part of the process,” but “a 
general statement about uncertainty does not satisfy the procedural requirement that an agency 
take a hard look at the environmental effects of an action.”  Id.   
 

Finally, the Forest Service asserts that no matter what the increase in local residents, the 
terms and conditions in the Biological Opinions and mitigation measures are sufficient to 
mitigate impacts to grizzly bears.  However, one cannot determine whether mitigation measures 
will alleviate impacts without a baseline determination of the potential impacts.73  Providing a 
list of mitigation measures does not relieve the Forest Service from assessing impacts from 
increased residents at the outset because “NEPA requires that a hard look be taken, if possible, 
before the environmentally harmful actions are put into effect.”  S. Fork Band Council of W. 

                                                      
73 See also Section P as to why the mitigation measures are insufficient. 
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Shoshone v. U.S. Dep’t of the Interior, 588 F.3d 718, 727 (9th Cir. 2009) (emphasis in original) 
(citing Nat’l Parks & Conservation Ass’n v. Babbitt, 241 F.3d 722, 733 (9th Cir. 2001)).  Courts 
have made clear that mitigation measures cannot be used as a proxy for baseline data.  See, e.g., 
N. Plains Res. Council, Inc. v. Surface Transp. Bd., 668 F.3d at 1085. 
 

In this instance, rather than providing an updated and more accurate analysis of the 
number of people expected to move to the area to work at the Rock Creek Mine, the Forest 
Service relies on outdated information.  And rather than include an analysis that estimates the 
number of family members that may move to the area with mine employees, the Forest Service 
simply asserts that the mitigation measures will adequately compensate for any impact to grizzly 
bears from increased residents and the number of spouses, partners, and family members that 
may move with mine employees is too uncertain to estimate.  These assertions do not constitute a 
sufficient analysis necessary to comply with NEPA’s hard look requirements. 
 
X. THE FSEIS’S ANALYSIS OF AND RELIANCE ON LAND ACQUISITION AND 
REPLACEMENT HABITAT IS FLAWED.   
 

The Forest Service relies on RCR’s promise to acquire 2,450 acres in conservation 
easements to mitigate impacts to grizzly bears from disturbance, displacement, and lost 
connectivity opportunities through direct loss of habitat.  153 acres would be acquired prior to 
evaluation adit construction, 1,721 prior to mine construction, 10 acres prior to construction of 
the air-intake ventilation adit, and 566 acres prior to mine operation if the adit becomes 
necessary (2, 100 to 2,101, FSEIS, Vol. I). 74  To date, RCR has only acquired 928 acres of 
grizzly bear habitat to be conveyed to the Forest Service or to be placed in a permanent 
conservation easement (2-101, FSEIS, Vol. I). 
 

As explained in our comments (S-209 to S-210, FSEIS, Vol. III), the Forest Service and 
RCR assume, without evidence to back up their assumption, that RCR will be successful in 
acquiring another 1,522 acres to place in conservation easement in the future.  But RCR has no 
way to ensure that it will acquire future lands that are suitable as grizzly bear habitat.  Moreover, 
even if RCR acquires the full 2,450 acres promised, there is no current analysis to demonstrate 
that these lands—wherever they may be—will be the same quality grizzly habitat as the habitat 
destroyed through the construction and operation of the Rock Creek Mine.  In the 2006 BiOp, the 
Fish and Wildlife Service asserts that “[i]n coordination with the Service, the Forest would 
prioritize lands for conservation easement or acquisition in key linkage areas along Highway 2, 

                                                      
74 Again, we see a discrepancy in numbers.  The 2006 BiOp asserts that 1,783 acres are to be 
acquired prior to mine construction, while the FSEIS asserts that only 1,721 acres need to be 
acquired before mine construction (2006 BiOp at A-54; 2-101, FSEIS, Vol I.)  Additionally, the 
FSEIS explains that 153 acres will be acquired prior to the development of the adit phase, while 
the FSEIS states that only 53 acres will be acquired prior to the adit development phase (2006 
BiOp at A-54; 2-101, FSEIS, Vol. I).  These multiple discrepancies regarding the acreage to be 
acquired during the course of the mine construction and operation make it difficult for the public 
to evaluate RCR’s and the Forest Service’s commitments, and reflect deficiencies and flaws in 
the Forest Service’s FSEIS. 
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as identified by research and monitoring” (2006 BiOp, p. A-3).  This prioritization, however, is 
just an aspiring goal, and does not ensure acquisition. 
 

Generally, the land acquisition mitigation measures rest on the assumption that there is 
land available, that they are of high enough quality to attract female bears and that females will 
move there, and that these lands are not already being used by bears.  Most of these assumptions, 
however, appear to be incorrect. 
 

First, as noted in our comments (S-210, FSEIS, Vol. III), there appears to be 
approximately 3,800 acres of private land within five to 10 miles west and southwest of the mine 
site.  There is no analysis of the suitability of this land for grizzly bears.  However, Kendall et al. 
(2015, p. 322) evaluated grizzly bear density.  They found that 95-96% of female grizzlies and 
97-98% of males in the Cabinet-Yaak population came from just 27% of the sampling grid cells.  
The map at page 324 in Kendall et al. (2015) shows that the highest density of females are 
exactly where the Rock Creek Mine would be and slightly to the north, while the highest density 
of males are slightly northeast.  Notably, the 3,800 acres of private lands reflect the lowest 
density areas, suggesting habitat that is of lower quality than the high density areas around the 
mine.  This suggests that RCR and the Forest Service do not have the opportunity to replace 
lands of equal value to grizzly bears through land acquisitions. 
 

Second, as explained in our comments (S-210, FSEIS, Vol. III), acquiring private lands 
that are not developed only maintains the habitat status quo but does not make up for the damage 
that the mine will do over the next several decades.  In other words, acquiring land not yet 
developed does not improve habitat for bears, but instead may thwart some yet-to-be-determined 
future harm of development.  This land acquisition goal thus does not mitigate the harm from the 
Rock Creek Mine, and this is especially true when considered in conjunction with the harm that 
may soon be realized by the Montanore Mine. 
 

Moreover, as explained in our comments (S-210, FSEIS, Vol. III), the land acquisition 
will not help bears unless female grizzlies move to the replacement habitat.  But research by the 
Forest Service’s own Lydia Allen (USFS 2011b) found that Cabinet-Yaak female grizzlies 
display a very strong affinity for their native home ranges and demonstrated site fidelity even 
when there was more secure habitat nearby.  The biological opinion for the Montanore Mine 
confirmed this, reporting that “[f]emale grizzly bears, in particular, have a strong home range 
affinity (IGBC 1987).  They may avoid preferred habitats in response to disturbance, but have 
not been documented to move from established home ranges to a significant degree” (Montanore 
Mine BiOp, USFWS 2014).  Thus, while the Rock Creek Mine would disturb and displace 
female grizzly bears from their preferred habitat near the mine site, it is unlikely that these 
grizzlies will move and reestablish home ranges to habitat that FWS and the Forest Service has 
chosen for them.  This may be especially true, as explained in our comments (S-210, FSEIS, Vol. 
III), given the lands acquired may be five to ten miles away from the bears’ current preferred 
habitat, and bears may need to travel along or across the NFS road #150, a high traffic volume 
road, to reach the newly chosen habitat. 
 
 Finally, as explained in our comments, (S-206, FSEIS, Vol. III), the land acquisition 
measure to improve connectivity also fails.  Although the Forest Service states that RCR will 
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secure or protect from development 100 acres of replacement habitat to enhance the north to 
south habitat corridor in the Cabinet Mountains (S-206, FSEIS, Vol. III), the Forest Service has 
previously found that acquiring land to improve the north-south corridor would be negatively 
impacted by the Rock Creek Mine, especially if the Montanore Mine also moves forward:  
 
 A north to south movement corridor in the Cabinet Mountains portion of the CYE would 
 be fragmented by having two large mining operations active at the same time…The two 
 active mines would constrict movement and may cut off 22% of the CYE recovery zone.  
 This leaves a recovery area that is too small to support the desired recovery 
 population…In addition, any grizzly bear with an established home range in the south 
 half of the Cabinet Mountains would have a difficult time surviving over an extended 
 time period due to the small area of suitable habitat.  At a minimum, this constriction 
 would affect 31% of the known grizzly bears in the CYE.  
 
(ASARCO Rock Creek Project SDEIS, USFS 1998, at 27).  This sentiment is echoed in the 2003 
BiOp (p. A-71 to A-77) and the 2006 BiOp (p. A-84 to A-87).  Thus, even if the land is acquired, 
it is dubious that it will do anything to facilitate connectivity and protect this small, isolated, and 
fragile grizzly bear population. 
 

In response to these various concerns about the effectiveness of land acquisition and 
replacement habitat to mitigate impacts to grizzly bears, the Forest Service simply asserts that it 
believes its analysis “is adequate to assess impacts on grizzly bears” and that the mitigation 
measures “are reasonably expected to prevent the loss of more than one grizzly bear over the life 
of the mine, thus more than offsetting the anticipated loss from the project (one grizzly bear)” (S-
210, FSEIS, Vol. III).  Furthermore, the Forest Service notes that some information on the 
“effectiveness of mitigation for grizzly bears was presented in Section 4.12.8.2 of the Draft SEIS 
and is in Section X of the Final SEIS” (S-210, FSEIS, Vol. III).   
 

As there is no “Section X” of the Final SEIS and no Section 4.12.8.2 of the Draft SEIS, 
we must assume these were both typos and the Forest Service failed to fill in the appropriate 
Sections in the response before publication of Volume III of the FSEIS.75  In any event, there is 
no information in the Draft SEIS or the Final SEIS that responds to the concerns raised above.  
Instead, as noted above, the Forest Service relies on a number of assumptions that lack support to 
assume land acquisition will be a sufficient and successful mitigation measure. 
 

In order to comply with NEPA’s “hard look” requirement, mitigation measures must be 
supported by “analytical data” and described “in significant detail to ensure that environmental 
consequences have been fairly evaluated.”  League of Wilderness Defenders v. Forsgren, 309 
F.3d 1181, 1192 (9th Cir. 2002) (citations omitted); see also Neighbors of Cuddy Mountain v. 
U.S. Forest Serv., 137 F.3d 1372, 1381 (9th Cir. 1998) (holding EIS inadequate where it did not 
provide an estimate of how effective the mitigation measures would be). 
 

Like in Cuddy Mountain, the Forest Service here fails to provide any estimate of how 
effective the proposal for land acquisition would be to mitigate the negative impacts of the Rock 

                                                      
75 It is likely that 4.12.8.2 is supposed to reference 4.13.8.2. 
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Creek Mine on grizzly bears and their habitat.  Without this analysis, it is impossible for the 
public to determine the effectiveness and sufficiency of the mitigation measures.  Because there 
is no reasonable description as to where the land will be acquired and whether the Forest Service 
and RCR can even ensure it will acquire the amount of land proposed, the Forest Service has 
failed to meet NEPA’s “hard look” requirement.  This is especially problematic here, where the 
data that is provided demonstrates that land acquisition, even if fully accomplished, is unlikely to 
mitigate the harms caused by the Rock Creek Mine. 
 
Y. THE FSEIS FAILS TO TAKE A HARD LOOK AT ANALYSIS OF/RELIANCE ON 
AUGMENTATION  
 

As the FSEIS acknowledges, beginning in 1990, Montana Fish, Wildlife and Parks began 
transplanting bears to the Cabinet Mountains in an effort to augment the small population.   
As part of the Rock Creek Mine mitigation plan, Montana Fish, Wildlife and Parks agreed to the 
augmentation of at least 6 female grizzly bears prior to mine construction to counteract the 
anticipated loss of 1 such female during the life of the mine (2-101, FSEIS, Vol. I).  To date, all 
six females have been augmented (2-101, FSEIS, Vol. I; 3-174, FSEIS, Vol. I).   
 

In total, 17 bears have been transplanted to the Cabinet Mountains since 1990 (3-174, 
FSEIS, Vol. I).  Nevertheless, Kendall et al. (2015, p. 324, Table 6) estimated the Cabinet 
Mountains population at a mere 22 individuals.76  While augmentation may be reducing the 
likelihood of extirpation of bears in the Cabinet Mountains, having raised the estimated 
minimum population from 5-10 bears in 1988 (Kasworm 2015, p. 35) to an estimated 22 bears, it 
is clear that growth has been slow.  As noted in our comments, even these small gains could not 
have been accomplished with Rock Creek Mine on the landscape (S-211, FSEIS, Vol. III). 
 

As noted in our comments, even with the augmentation of the six female grizzly bears 
that has already been accomplished, the death of one female grizzly from the Rock Creek Mine 
could have significant impacts on this struggling population, and will compromise progress 
towards recovery (S-211, FSEIS, Vol. III).     
 

The Grizzly Bear Recovery Plan states that in order to reach recovery goals and satisfy 
recovery criteria, human-caused mortality should not exceed 4 percent of the population estimate 
and no more than 30 percent of this 4 percent mortality limit shall be females.77 
 

Current population estimates for the Cabinet-Yaak conclude that there are as few as 41 
bears in the CYE (Kasworm et al. 2016, p. 16).  Thus, the total allowable mortality limit is, at 
most, 2 bears, and because no more than 30 percent of the 4 percent mortality limit shall be 
females, the total allowable mortality is really 2 male bears.  Unfortunately, Kasworm et al. 
(2015, p. 30) reported the following human-caused mortality rates for three different periods: 
 
 1982-1998 - (17 years/12 mortalities) = 0.71/year   
 1999-2006 - (8 years/17 mortalities) = 2.13/year 

                                                      
76 FSEIS at 3-174. 
77 Grizzly Bear Recovery Plan at 83. 
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 2007-2015 - (8 years/22 mortalities) = 2.44/year 
 
 These figures demonstrate that since 1999, the total allowable mortality rate has been 
exceeded, especially given the population estimate was not even close to its current level 
throughout this time span.   
 

These numbers, however, include deaths in British Columbia, which is not part of the 
CYE.  When we remove deaths in B.C. and deaths more than 10 miles outside the Recovery 
Zone, which also are not counted in recovery calculations (see Kasworm et al. 2016, Table 1 
n.3), we reach the following mortality estimates: 
 
 1982-1998 - (17 years/9 mortalities) = 0.53/year   
 1999-2006 - (8 years/12 mortalities) = 1.5/year 
 2007-2015 - (9 years/16 mortalities) = 1.78/year 

 
While these figures no longer show mortality estimates exceeding the total allowable 

mortality under the Grizzly Bear Recovery Plan, what is concerning is that this demonstrates that 
mortality within the U.S portion of the CYE have been on the rise.  This is especially concerning 
given that the last 9-year period corresponds to the presence of a FWP Grizzly Bear Conflict 
Resolution Specialist working on the ground in the CYE.     
 

In response to our comments, the Forest Service states that it updated its mortality data in 
Section 3.13.3 of the FSEIS (S-211, FSEIS, Vol. III).  While the Forest Service did in fact 
partially update the mortality and survival data, the agency nevertheless still fails to provide any 
substantial data to demonstrate that completed augmentation will offset the impacts of the Rock 
Creek Mine in the face of already high mortality rates even without the mine.  Instead, the Forest 
Service explains away low survival rates by pointing to poor berry production and sanitation 
issues on private lands (p. 3-174, FSEIS, Vol. I).  The crux of the issue and our comments—
ignored by the Forest Service—is that even with the addition of 17 bears to the Cabinets since 
1990, the population of bears in the Cabinets remains small and isolated, and is far short of 
recovery goals, even without the added negative impacts of a mine in core grizzly bear habitat. 
 

Once again, rather than address the issue at hand, the Forest Service falls back on the 
point it repeats in response to almost all concerns about grizzly bears:  that the Fish and Wildlife 
Service found that the chosen alternative is not likely to jeopardize the continued existence of 
grizzly bears.  But, as explained above, FWS’s no-jeopardy determination for grizzly bears is no 
longer valid.  Further, NEPA requires more than just a finding of jeopardy or no jeopardy.  
NEPA requires that an agency take a “hard look” at the impacts of a project and ensure 
mitigation measures are supported by analytical data.  League of Wilderness Defenders v. 
Forsgren, 309 F.3d at 1192.  Because the Forest Service fails to demonstrate that augmentation 
will be successful to offset the impacts from the mine in the face of high mortality rates and low 
survival rates even without the Rock Creek Mine, the agency fails to meet this requirement. 
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Z. THE FSEIS FAILS TO DEMONSTRATE COMPLIANCE WITH THE EPA’S NEW 
SOURCE PERFORMANCE STANDARDS. 

 
As stated in our comments (S-170-171, FEIS, Vol. 3), the FEIS has not demonstrated that 

the mine will comply with the EPA’s new source performance standards.  According to the 
DSEIS, water from the mill will be treated and ultimately discharged to the Clark Fork River via 
a diffuser. (Table p. 2-47) shows that mill water bleed off and mill reservoir excess water, 
estimated at over 300 gpm, is expected to be discharged to the Clark Fork River. The predicted 
discharge of mill bleed-off and excess mill reservoir water contradicts the zero-discharge 
requirements of EPA’s New Source Performance Standards for copper milling operations using 
froth-flotation (the milling method here). Subject to minor exemptions not applicable here: 
“[T]there shall be no discharge of process wastewater to navigable waters from mills that use the 
froth-flotation process alone, or in conjunction with other processes, for the beneficiation of 
copper, lead, zinc, gold, silver, or molybdenum ores or any combination of these ores.” 40 CFR 
440.104(b)(1). Any discharge from the mill would violate the new source performance standard 
in the CWA requirement and could not be authorized. The USFS has not demonstrated how the 
proposed project meets the New Source Performance Standards for copper milling operations 
using froth-flotation. It should be noted that the JFEIS for the Montanore Mine show that the 
“net precipitation” exemption to the zero discharge requirement does not apply to this area. 
JFEIS at M-378. As such, the USFS cannot authorize any operation that would result in any 
discharge from the mill (including any discharge routed through other facilities).  

 
In the response to comments (p. S-170 & 171, FSEIS, Vol. 3)(emphasis added) the FSEIS 

states that “Additional information was added to Sections 3.7.1.3 and 4.7.9.1.2 of the Final SEIS 
to clarify that process wastewater from copper mines that use froth flotation for milling is not 
allowed to be discharged to state surface waters except in two circumstances: 1) in areas of net 
precipitation (where precipitation and surface runoff within the paste tailings facility area 
exceeds evaporation), or 2) when the buildup of contaminants in the process water circuit 
significantly interferes with ore recovery (bleed water). Precipitation and surface runoff within 
the paste tailings facility area would sometimes exceed evaporation, as shown for an average 
year in Table 2-5. When annual precipitation falling on the facility exceeded annual evaporation, 
a volume of mine drainage or process wastewater equivalent to the difference between annual 
precipitation and annual evaporation may be discharged subject to the applicable federal ELGs 
(40 CFR 440.102). If RCR needed to discharge process [wastewater][sic], RCR would make the 
required demonstration in a MPDES permit application prior to discharge and the DEQ would 
determine if such discharges complied with 40 CFR 440.104(b)(2)(ii).”  
 
 This does not ensure compliance with the CWA, Organic Act, NFMA and EPA and 
USFS regulations at all times, as required by these laws/regulations. The fact that precipitation 
may exceed evaporation “sometimes” does not mean that the USFS can authorize this discharge 
at other times, which is what the DROD does.  Further, as noted above, as held in Save Our 
Cabinets, the USFS cannot defer to, or rely on, future DEQ permitting to avoid the USFS’s 
federal legal responsibilities. 
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AA. THE FSEIS FAILS TO ACCOUNT FOR A NEW SOURCE OF SEDIMENT FROM 
THE CLEARING OF 36 ACRES OF POWERLINE CLEARING AND FAILS TO 
ENSURE TIMELY MITIGATION OF SEDIMENT AND COMPLIANCE WITH 
SEDIMENT STANDARDS  
 

The FSEIS states that the mitigation of a 400-ton per year reduction in fine sediment 
would result in no net increase in sediment and an actual long-term reduction in fine sediment in 
Rock Creek (p. S-21, FSEIS, Vol I).   
 

As stated in the comments submitted by Dr. Chris Frisell on our behalf, (p. S-162, FSEIS, 
Vol. III), “My observations of Rock Creek mainstem and my career-long observations on 
comparable alluvial streams with a history of sediment aggradation indicate it will take much 
longer than a decade or two for recovery of streambed conditions to occur on a widespread and 
lasting basis. Because of ongoing bank erosion in Rock Creek, it is unlikely that sediment 
conditions and channel stability will be fully restored until a complex, nature riparian forest 
reestablished in its floodplain banks—that is, likely on the order of 100 years. Until then, 
snippets of local and partial recovery may be apparent in local field surveys, but overall they will 
not be lasting and are likely to be quickly reversed when significant storm and flood events 
trigger new bouts of erosion. For the same reasons, in my opinion the Kootenai National Forest’s 
WATSED sediment modeling results (SEIS Appendix N and 4-43-44) are also overoptimistic 
with regard to the rate at which Rock Creek is assumed to respond favorably to sediment 
decreases associated with road improvements.”  
 

The FSEIS acknowledges bank erosion as a source of sediment in the Rock Creek 
watershed (p. 3-110, FSEIS Vol. I).  “Except for the active floodplain of mainstem Rock Creek, 
Rock Creek and its tributaries are fairly stable, but some areas of bank erosion are sources of 
sediment.”  
 

The response in the FSEIS (S-162, Vol. III) states that the reduction in sediment yield to 
Rock Creek would be consistent with the 2015 KFP components pertaining to sediment, erosion, 
and aquatic and riparian habitat, and that the mitigations would not be intended to fully restore 
Rock Creek to its original, pristine condition.  This response is inadequate.  While we 
acknowledge that the mitigation measures are intended to address sediment contributions from 
the project only, they purport a level of effectiveness that includes no discussion of the negating 
impacts of both the current and the unaccounted, unpredictable sources of sediment.   
 

It should be noted that the 2017 Supplemental Biological Assessment (BA) states: The 
baseline condition for sediment in Rock Creek is functioning at risk (FAR; see Table 1) and 
despite improvements due to use of best management practices (BMPs) and sediment mitigation 
would be expected to remain FAR (p.41, Appendix R Vol. II, FEIS).  The baseline condition for 
sediment in West Fork Rock Creek is FAR (Table 3) and would be expected to remain FAR 
despite improvements due to use of BMPs and sediment mitigation.  (p.43, Appendix R, Vol. II, 
FSEIS). 
 

In our comments, (p. S-191, FSEIS, VIII) we asked what impact the clearing of 36 acres 
for the power line would have on sediment production.  The response in the FSEIS (p. S-191, 
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VIII) did not answer this question, instead, citing the Phase I and II mitigation reductions in tons 
per year. By failing to address this issue, the FEIS violates NEPA.  
 
 The WATSED Model concludes that 400 tons of sediment/year should be mitigated, yet 
the FEIS only requires a reduction of 234 tons/year for Phase 1.  The requirement to begin 
mitigation during Phase 1, is a result of Judge Molloy’s 2010 Order (p. 3, Draft ROD), which 
referred to the agency’s own estimate that the evaluation adit phase will bring about a 46 percent 
increase in sedimentation in the West Fork of Rock Creek, and concluded that “It is all the more 
important to initiate sediment reduction measures as soon as possible in light of Forest Service 
modeling indicating a time lag of four years between a change in sediment input and a change in 
streambed fine sediment.”  (p. 32, Case 9:05-cv-00107-DWM, Document 215, Filed 05/04/10).   
 
 The requirement of 234 tons/year falls short of what should be required given the status 
of the watershed (functioning at risk), timing of the impacts, lag in recovery time following 
implementation of mitigation, WATSED modeling uncertainty, and uncertainty related to 
effectiveness.  In Appendix N (p. N-2, Vol II0) it is acknowledged that “There has been only 
limited model validation work completed for the sediment portion of the WATSED model (KNF 
2013).”  
 
 Further, if the Project does not proceed to Phase II, this is all the more reason to require 
full mitigation during Phase 1. 
 

Rather than basing the required mitigation on the actual impacts related to each Phase, 
the FEIS approved a plan to base mitigation on total disturbed area.  “The KNF used a total 
disturbed area of 482 acres (based on the disturbance area in the 2001 FEIS) to calculate the 400-
ton mitigation requirement for Alternative V.”  And, “Based on the ratio of total disturbed area 
for Phase I to total disturbed area for Phases I and II, a reduction in 17 tons of sediment per year 
would be needed to mitigate for the effects of Phase I…” (FSEIS, p. N-8, Vol II) No rationale for 
this approach was included in the FSEIS.  
 
  In addition, the FSEIS defers the identification of future mitigation sites for Phase II until 
late in Phase 1 mitigation.  On p. N-10, Vol. II it stated, “Because conditions may change before 
the start of Phase II of the Rock Creek Mine Project, specific sites for sediment mitigation for 
Phase II would be chosen late in the evaluation phase of the project.” The selection of at least 
potential mitigation sites should be included in the FEIS and not deferred to a later date.  This 
deferral is a violation of NEPA. 
 
 This also violates applicable Montana water quality standards (and thus the CWA, 
Organic Act, NFMA, and Part 228 regulations), since state law requires that waters be 
“maintained suitable for … growth and propagation of salmonid fishes and associated aquatic 
life” and that “[n]o increases are allowed above naturally occurring concentrations of sediment 
or suspended sediment … which will or are likely to … render the waters harmful, detrimental, 
or injurious to … fish ….” ARM § 17.30.623(1), (2)(f).  Also, in addition to the sediment 
discharges, the USFS has not ensured that all discharges and habitat effects from the Project 
ensure that all waters are “maintained suitable for … growth and propagation of salmonid fishes 
and associated aquatic life.”  
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BB. THE FSEIS FAILS TO PROVIDE SUFFICIENT INFORMATION ON THE 
RECLAMATION BOND TO DETERMINE WHETHER MITIGATION WILL OCCUR, 
THE ENVIRONMENT WILL BE ADEQUATELY PROTECTED, OR RECLAMATION 
WILL BE COMPLETED.  
 

As stated in our comments (P. S-110, 111, 117, FSEIS, Vol. 3), we continue to be 
concerned that the FSEIS does not provide an analysis and calculation of the reclamation bond 
during the NEPA process.  We are also concerned that the agencies proposed approach for 
calculating the reclamation bond using net present value that does not extend beyond 100 years 
will result in underestimation of clean-up costs.  As noted above, however, we maintain as a 
separate matter that the USFS is precluded from approving a mine that will produce perpetual 
pollution and treatment requirements.  
 

In the response to comments, the FSEIS states that, “Section 1.6.6 of the Draft SEIS 
contained a discussion of the approach the KNF and DEQ would use to develop a reclamation 
bond and provided the types of activities that the bond would cover, such as water treatment. 
Pursuant to Administrative Rules of Montana 17.24.140, the total amount of the bond calculated 
by DEQ must be in place prior to the issuance of an operating permit, unless the applicable 
permit application identifies phases or increments of disturbance for which individual, 
incremental bonds may be calculated. 36 CFR 228.13 requires submittal of a bond for reclaiming 
disturbances on NFS lands before approval of a Plan of Operations. Tables 1-4 through 1-7 of 
the Draft SEIS provided the types of activities covered by the bond. Section 1.6.6.2 indicated the 
KNF and DEQ would not have the information required to complete a bond calculation until 
after the KNF’s ROD is issued and the final details for the Plan of Operations (POO) have been 
developed, submitted and agreed to and the POO is ready for approval. Once the POO contains 
that level of detail, the KNF can then calculate a bond with a higher degree of accuracy. The 
KNF will approve the POO only contingent upon RCR submitting the calculated bond amount. If 
a bond is calculated lacking the details yet to be submitted for the POO, the bond will not be 
accurate. Until these decisions were made, bond amounts based on alternatives presented in the 
Draft SEIS would be based on incomplete information and may be misleading.  
The reclamation bond may be in the form of a surety bond, an irrevocable letter of credit, a 
certificate of deposit, or cash. The bond for larger mining operations is usually in the form of a 
surety or irrevocable letter of credit because of the significant financial obligation that 
reclamation typically represents.”  
 

The response to comments also states that, “Section 1.6.6.2 stated that “Reclamation may 
include requirements to collect and treat mine-impacted waters, and site maintenance and 
monitoring for as long as necessary to ensure the protection of environmental resources.” Section 
1.6.6.2.3 disclosed that for purposes of a reclamation cost estimate for establishing a bond 
amount, the estimate would include the amount of money that must be put in an interest-bearing 
account (trust account) on Day 1 of a mining operation so that it would provide sufficient 
revenue to pay for all future water treatment capital and operating costs. The time frame for 
water management and treatment at Rock Creek currently is unknown, but the KNF and DEQ 
estimate it may be decades or more. For the Rock Creek Project, the KNF and DEQ have 
projected the water treatment costs over 100 years. This time frame is consistent with federal 
guidelines contained in the USDA Economic and Environmental Principles and Guidelines for 
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Water and Related Land Resources Implementation Studies (USDA 1983). Section 4.7.3.2.6 of 
the Draft SEIS stated that if plugs were placed near the intersection of the adits and mine void, 
allowing drainage from the adits only, then there would be adit discharge water that would be 
treated and discharged until MPDES permitted effluent limits were met. Section 4.7.3.2.6 of the 
Final SEIS was changed to state that the discharge of treated water to the Clark Fork River 
would occur may be decades or possibly more than 100 years. It was stated in Section 4.7.3.4.2 
of the Draft SEIS in the section on discharges from the wastewater treatment plant that DEQ 
would consider all TMDL requirements for the Clark Fork River below the discharge point for 
the plant and for Lake Pend Oreille during MPDES permit of the wastewater treatment plant. 
MPDES permitted effluent limits would be required to prevent further impairment of the Clark 
Fork River at the MT/ID border and Lake Pend Oreille. No water with concentrations of any 
parameter above MPDES permitted effluent limits could be discharged untreated to the Clark 
Fork River.”   

 
This is inadequate because it does not provide the public with sufficient information to 

determine whether the reclamation bond will be sufficient to conduct mitigation and complete 
reclamation, adequately protect the environment as required by the applicable laws/regulations 
noted herein.   This is particularly an issue because the FEIS and DROD propose to authorize 
three options for mine closure, including closure options that could have adverse effects that 
cannot be mitigated.   

 
Also, the USFS’s explanation for refusing to include the bond calculations in the DROD 

fails to recognize the fact that the agency’s previous ROD (in 2003) did include a full bond 
calculation.  In other words, if the agency’s ROD in 2003 could include a bond calculation, there 
is no reason why such calculations could not have been done with the current DROD. 
 
CC. THE FSEIS FAILS TO ANALYZE ALTERNATIVES TO THE VENTILATION 
ADIT; NOR DOES IT CONSIDER MITIGATION MEASURES.  
 

As described in our comments (p. S-194, FSEIS, Vol. 3), we continue to be concerned 
about the effects of the proposed mine on Wilderness and wildlife populations, including the 
ventilation adit.   
 
 In the response to comments, the FSEIS states that, “As described in Section 2.4.6 of the 
Draft and Final SEIS, in Alternative V, if determined reasonable by the KNF and DEQ, RCR 
would implement other ventilation techniques before obtaining approval to construct the 
wilderness adit/portal. If it were necessary to construct the air-intake ventilation adit in the 
CMW, RCR would conduct a detailed study verified by a site visit with the KNF and DEQ to 
evaluate variations in topography and rock formations. The text on pages 2-92 and 4-142 of the 
Draft SEIS stating that “using selection criteria for the air-intake ventilation adit site in the CMW 
that would help minimize impacts on mountain goat habitat” has been clarified as follows: “If it 
was deemed necessary to construct the air- intake ventilation adit in the CMW, RCR would 
conduct a detailed study verified by a site visit with the agencies prior to excavation to evaluate 
variations in topography and rock formations. Other site-selection criteria would consider 
impacts on mountain goat habitat.” (P. 194, FEIS, Vol. 3) 
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This is inadequate.  This analysis should be incorporated into the NEPA process, and not 
deferred until after the ROD/FSEIS.  
 

We are also concerned about the cumulative effects of the Rock Creek and Montanore 
Projects on mountain goat populations.  
 

In the response to comments, the FSEIS states, “The information presented in Section 
4.12.8 of the Draft and Final SEIS was adequate to assess the cumulative impacts on native 
ungulates, including mountain goats. Cumulative effects on mountain goats from the Montanore 
Mine were also analyzed on page 4-172 of the FSEIS. Thirty-five years of disturbance caused by 
the two mines could result in a decline of herd abundance, health and occurrence in some 
traditional ranges.” (P. 201, FSEIS, Vol. 3).  
 

This is inadequate.  The FSEIS should provide mitigation measures to prevent adverse 
effects to mountain goat populations and other wildlife, and the FEIS should evaluate the 
effectiveness of these mitigation measures. This should not be deferred until a later time, after 
the ROD/FSEIS.  
  
DD. THE FSEIS FAILS TO ADEQUATELY EVALUATE THE CUMULATIVE 
EFFECTS OF THE MONTANORE AND ROCK CREEK MINES ON WILDERNESS 
AND OTHER RESOURCES 
 

As described in our comments, (P. S-217, 218, FSEIS, Vol. 3), the FSEIS fails to provide 
analysis of the cumulative impacts of the Montanore and Rock Creek Mines combined on 
wilderness resources, particularly the results of dewatering on Outstanding Resource Waters, 
downstream waters, wildlife, recreation, Groundwater Dependent Ecosystems and the aquatic 
life these resources support, including threatened bull trout. The FSEIS focuses only on where 
the impacts of the two mines overlap (e.g., East Fork Bull River), but has completely ignored the 
additive effects on natural systems from the two projects.  
  
 The Ninth Circuit has repeatedly faulted the federal land agencies’ failures to fully 
review the cumulative impacts of mining projects.  In the most recent case, vacating BLM’s 
approval of a mine, the court stated that “‘in a cumulative impact analysis, an agency must take a 
‘hard look’ at all actions that may combine with the action under consideration to affect the 
environment.’” Great Basin Resource Watch v. BLM, 844 F.3d 1095, 1104 (9th Cir. 
2016)(emphasis in original)(quoting Te-Moak Tribe v. Dept. of Interior, 6-8 F.3d 592, 603 (9th 
Cir. 2010)).  BLM violated NEPA because it “did not ‘identify and discuss the impacts that will 
be caused by each successive project, including how the combination of those various impacts is 
expected to affect the environment.’” Id. at 1105 quoting  Great Basin Mine Watch v. Hankins, 
456 F.3d 955, 973-74 (9th Cir. 2006).   
 
 In Great Basin Mine Watch, the Ninth Circuit required “mine-specific … cumulative 
data,” a “quantified assessment of their [other projects] combined environmental impacts,” and 
“objective quantification of the impacts” from other existing and proposed mining operations in 
the region. Id. at 972-74.  The agency cannot “merely list other [projects] in the area without 
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detailing impacts from each one.” Id. at 972.  See also ONRC v. Goodman, 505 F.3d 884, 893 
(9th Cir. 2007).   
 
 In addition to the fundamental cumulative impacts review requirements noted above, 
NEPA regulations also require that the agency obtain the missing “quantitative assessment” 
information.  40 C.F.R. §1502.22.  “If there is ‘essential’ information at the plan- or site-specific 
development and production stage, [the agency] will be required to perform the analysis under § 
1502.22(b).” Native Village of Point Hope v. Jewell, 740 F.3d 489, 499 (9th Cir. 2014).  Here, 
the adverse impacts from the Project when added to other past, present or reasonably foreseeable 
future actions is clearly essential to the USFS’ determination (and duty to ensure) that the Project 
complies with all legal requirements and minimizes all adverse environmental impacts. 
 

In the response to comments, the FSEIS states that, “Section 4.17.8 of the Draft and Final 
SEIS described the potential cumulative effect of reduced flow in the East Fork Bull River in the 
CMW from both the Rock Creek and Montanore Projects. No other streams would have potential 
cumulative effects from these projects in the CMW. Cumulative effects to lakes, streams, and 
ground water were described in greater detail in Section 4.7.8 (Water Quantity and Quality) of 
the Draft and Final SEIS. Section 4.17.8 of the Draft and Final SEIS also described the potential 
cumulative effects on wilderness values resulting from human activities outside of the 
wilderness, population and visitor increases, and an increased presence of project-related 
personnel (associated with both the Montanore and Rock Creek Projects) which could potentially 
result in cumulative effects to wilderness character and visitor experiences within some portions 
of the CMW.”  
 

This is inadequate because the Rock Creek and Montanore FSEIS’s have not adequately 
measured baseflows in area streams, and have not completed inventory’s on GDEs, let alone 
evaluated the potential cumulative impacts associated with the depletion of these systems, as 
well as the cumulative impacts to other resources such as wildlife, recreation, air quality, etc.   
 
EE.  FAILURE TO COMPLY WITH FOREST PLANS  
  
 Regarding the duty of the USFS under the NFMA to ensure that all activities it authorizes 
(such as a ROD and PoO approval for a mining plan) comply with and be consistent with the 
Forest Plan, the DROD is based on the legally incorrect position that compliance and consistency 
with the Kootenai Forest Plan “must give way” if such compliance results in “the prohibitive 
cost of complying with that direction [in the Plan]” or other restrictions on mining. DROD at 65.  
As held in Save Our Cabinets, all aspects of the ROD and PoO approval must comply with all 
standards, guidelines, desired conditions, and objectives of the Forest Plan.  The Court 
specifically rejected the USFS’s argument that all of these aspects of the Plan do not have to be 
fully met. 2017 WL2345667, * 11-13.  The fact that compliance may be too expensive for the 
company does nto eliminate the USFS’s duty to comply with the NFMA. 
 
 Here, the same requirements apply to the DROD for Rock Creek as they did at 
Montanore.  Thus, the Desired Conditions (FW-CD-WTR-01 and -02) apply, and due to the loss 
of baseflows and violation of non/anti-degradation requirements and other water quality 
standards, cannot be met.  Further, as held in Save Our Cabinets, INFISH’s Objectives (like 

https://web2.westlaw.com/find/default.wl?mt=LawSchool&db=1000547&rs=WLW14.01&docname=40CFRS1502.22&rp=%2ffind%2fdefault.wl&findtype=L&ordoc=2032573594&tc=-1&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=T&pbc=65FB6723&referenceposition=SP%3ba83b000018c76&utid=1
https://web2.westlaw.com/find/default.wl?mt=LawSchool&db=1000547&rs=WLW14.01&docname=40CFRS1502.22&rp=%2ffind%2fdefault.wl&findtype=L&ordoc=2032573594&tc=-1&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=T&pbc=65FB6723&referenceposition=SP%3ba83b000018c76&utid=1


71 
 

Montanore) to prevent any “retarding” of habitat quality and other Objectives fully apply to the 
agency’s ROD.  As stated in the Montanore JFEIS, the position of the KNF is that:  
 

INFS identifies riparian management objectives (RMOs) that guide management of key 
habitat variables for good fish habitat on National Forest System lands. The RMOs for 
stream channel conditions provide the criteria against which attainment or progress 
toward attainment of riparian goals is measured. RMOs, as established by INFS standards 
and guidelines for forested streams, include pool frequency, large woody debris (LWD) 
frequency, and width/depth ratio (Table 64). Actions that retard attainment of these 
RMOs, whether existing conditions are better or worse than objective values, are 
considered to be inconsistent with INFS and therefore not in compliance with the 
2015 KFP. 

 
JFEIS 326 (emphasis added).  “For the purposes of analysis, to ‘retard’ would mean to slow the 
rate of recovery below the near natural rate of recovery if no additional human caused 
disturbance was placed on the system.”  Plan 136. 
 
 As noted herein, and as held by the court in Save Our Cabinets, due to the failure of the 
project to fully meet all of the INFISH habitat, RMO, and other Objectives (due in part to the 
loss of baseflows, discharges of mine water, sediment and temperature in excess of standards, 
and loss/degradation of habitat), any agency authorization via a ROD and/or PoO approval 
violates these requirements and thus the NFMA.  
 
 Further, the DROD and FSEIS fails to meet the Riparian Habitat Conservation Area 
(RHCA) standards in the Forest Plan (MM-1, MM-2, and MM-3).  For MM-1, as noted herein, 
the DROD/FSEIS fails to “take all practicable measures to maintain and protect fisheries and 
wildlife habitat which may be affected by the operations.”  For MM-2, the DROD/FSEIS fail to 
meet the alternative location and protective requirements for all roads, structures, and support 
facilities.  For MM-3, the DROD/FSEIS fail to meet the analysis, protection, and alternative-site-
review requirements for the waste facilities (e.g., see above discussion on the tailings facility). 
 
FF. FSEIS FAILS TO ADEQUATELY CHARACTERIZE WILDERNESS LAKES (ST. 
PAUL LAKE, CLIFF LAKE, COPPER LAKE); OR DEMONSTRATE THAT IMPACTS 
CAN BE MITIGATED  
 

As noted in the previous comments, wilderness lakes above the proposed mine have not 
been adequately characterized for water quality or quantity, particularly their potential for 
dewatering (FSEIS, vol. 3, p. S-131, S-135, S-138, S-179, S-183).  
 

With respect to water quality, we commented that no water quality samples were 
collected at St. Paul Lake (S-131). The response to comments states that for St. Paul Lake (which 
in current average to dry years becomes dewatered), “Section 4.7.3.2.3 of the Draft SEIS 
disclosed that St. Paul Lake may be affected by mining; the 3D model predicted a change in 
baseflow in the tributaries of the East Fork Bull River to St. Paul Lake.  The change in baseflow 
to St. Paul Lake would result in changes in changes in water quality in St. Paul Lake that would 
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not be measureable or separable from natural water quality variability as the lake level fluctuates; 
therefore, water quality data for St. Paul Lake is not needed for the SEIS analysis.” 
 

This is inadequate.  The lakes are considered Outstanding Resource Waters, and as such 
should require a comprehensive level of baseline data collection, including water quality, such 
that the changes predicted by the 3D model can be assessed over time.  
 

With respect to water quantity, insufficient data has been collected to understand the 
impact of mining to wilderness lakes (S-135, S-138, S-179, S-183). While the DEIS lists 
measured water levels in the lakes, the source of the water in each lake is only described 
qualitatively.  The response to comments (S-179) states that the groundwater modeling is 
consistent with the conclusion that Cliff Lake and Copper Lake are not hydraulically connected 
to deep groundwater.  However, for Cliff Lake, the response to comments states, “…given 
uncertainty in the model, a conservatively large buffer around and beneath the lake was 
established to prevent impacts to the lake.  Hydrologic data collected both at the surface and 
subsurface during Phase 1 would be used to reevaluate the hydrology of Copper and Cliff lakes.  
The buffer could be adjusted…based on the new analysis.  St. Paul Lake is in a different 
hydrologic situation. As described in …the Final SEIS, St. Paul Lake is located on a permeable 
moraine and receives water from both bedrock groundwater springs and surface water runoff.  
As surface water runoff decreases through the year, bedrock groundwater springs continue to 
contribute water to the lake.  In average and dry years, St. Paul Lake completely drains, 
indicating that the leakage rate through the moraine is greater than the input of bedrock 
groundwater.  If mine dewatering were to reduce bedrock groundwater upstream from the lake, 
the lake may drain earlier.  In wetter years, any reduction in bedrock groundwater would not 
likely be noticeable” (italics added). 
 

This is unacceptable because it indicates that dewatering impacts are likely to occur in St. 
Paul Lake in some years, an Outstanding Resource Water in the wilderness. Furthermore, large 
uncertainty exists with respect to hydraulic connection with deep groundwater in Cliff and 
Copper lakes.   
 

We are also concerned about the viability of aquatic life in St. Paul Lake.  We 
commented on the lack of baseline data for aquatic and invertebrate life in the lake (S-188).  In 
the response to comments, the FSEIS states, that as a result of mining, “The lake level may lower 
more quickly during dry years if and when the only source of water to the lake is bedrock 
groundwater. As discussed in Section 3.11.4.3 of the Draft SEIS, prior to 1934, when stocking of 
cutthroat trout in St. Paul Lake began, fish were absent from St. Paul Lake (Carlson, pers. comm. 
2016).  Existing fish populations have been supported by stocking in previous years.  During 
periods of drought, extremely low lake levels may result in fish mortality due to naturally low 
lake levels in combination with direct and indirect effects of mine dewatering, may result in fish 
mortality.  Assuming that FWP continues to stock St. Paul Lake as in previous years, any 
increased fish mortality in St. Paul Lake would likely be mitigated by stocking (italics added). 
 

This is unacceptable under NEPA because although the FSEIS recognizes that there may 
be impacts to aquatic life in this wilderness lake, they have made no effort to quantify the 
baseline condition in the EIS.  What’s more, if low lake levels become more frequent and 
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persistent as a result of mining, stocking may not be effective as mitigation, or even possible. 
Fish can’t be stocked if there is nothing for them to feed on.  As an important recreational 
wilderness resource, baseline sampling for aquatic life should not be deferred to a later time, 
after the ROD.  The failure to adequately ascertain baseline conditions, and review impacts, 
further results in a failure to ensure compliance with the Wilderness Act, CWA, Organic Act, 
NFMA, and the Part 228 regulations.  

 
GG. THE FSEIS FAILS TO IDENTIFY IMPACTS OF THE EVALUATION ADIT OR 
DEMONSTRATE THAT THOSE IMPACTS WILL BE EFFECTIVELY MITIGATED.  
 
 According to the DSEIS, during Phase I, groundwater would flow toward the adit. 
Springs located near the adit that have a bedrock component of flow may be affected by 
drawdown from dewatering the evaluation adit. (2016 DSEIS P. 4-66). As stated in our 
comments, (S-131, S-133, S-138, S-159, S-179) more information is needed on springs and 
impacts to springs.  
 
 Baseline data should have been collected during the NEPA process and provided in the 
revised DSEIS to characterize spring flows and water quality. Without this data, it is impossible 
to evaluate the potential impacts of mine activities, including those planned during Phase 1.  
 
 On p. S-23, Vol III, the FSEIS states “the Draft and Final SEIS contain the conceptual 
framework for development of a water resources monitoring program for the project. RCR would 
submit a final monitoring plan and, if appropriate, update the current plans outlined in the Rock 
Creek Evaluation Adit License Application for approval by KNF and DEQ prior to project 
startup.”  It also states “The purpose of monitoring would be to determine which springs are 
connected to the bedrock groundwater system and, therefore, may be affected by mining.”  Yet 
this is not “monitoring,” it is actually the collection of baseline data which should have been 
done in the DSEIS and subject to public review. 
 
 Instead, flow measurements for springs are estimated, rather than measured. This is 
inadequate to provide statistically reliable data to determine impacts. The FSEIS, pg. S-138, Vol. 
I, acknowledges that many spring flows were estimated rather than measured. These 
measurements could and should have been taken. On Pg. S-18, FSEIS, Vol. I., the FSEIS states 
that the annual average inflow to the evaluation adit is estimated to be 13 gpm, and that 
groundwater drawdown due to construction of the evaluation adit is predicted to be limited to the 
area adjacent to the adit and is not predicted to affect stream baseflow.   
 
 In comments submitted by Dr. Tom Myers on behalf of the Objectors, the newly 
predicted inflow is contrasted with previous estimates of 112 gpm with 168 gpm used as a factor 
of safety in the original FEIS.  According to Dr. Myers: “The vast range however indicates the 
current estimate could be too low because there is no more available information about the 
hydrogeology around the adit than existed for the FEIS.  If phase 1 drilling of the evaluation adit 
hits a water table requiring dewatering at some point substantially different than expected, it 
becomes essential that they stop drilling and reassess. Reassessment could include significant 
drilling into the water table to assess properties and likely inflow to avoid substantial and 
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irreversible damages from the construction of the evaluation adit.”  No response to this comment 
was found.  This is an important issue that should have been considered. 
 
 The statement that stream baseflow will not be affected is speculation because acccording 
to the SDEIS (p. 4-61), baseflow for most of the streams in the study area have not been 
measured and the proportion of streamflow from bedrock groundwater discharge in all study area 
is unknown.  Therefore, it is not possible to say with any certainty that the evaluation adit will 
not affect baseflow.     
 
 The DSEIS states (p. 4-60) that a sufficient number of streamflow measures will be 
collected to determine if streamflow after mining began is statistically different from the natural 
variability of flow that occurred pre-mining, regardless of measurement error. However, this 
baseline data collection has been deferred until after the FEIS and ROD, and it infers that only 
one year of data would be collected. It states that baseline streamflow monitoring would be 
collected at least 1 year prior to the initiation of evaluation adit construction in the area where 
surface water or groundwater may be affected by Phase 1 Construction and Operations.   
 
 As stated in our comments, (pg. S-136, FSEIS, Vol III) it is inappropriate for the 
DSEIS/FSEIS to be released without baseline data to characterize stream base flows in the area 
streams for phase I and phase II. This is critical baseline data, necessary for characterizing the 
resources at risk, and essential to understanding the potential impact of dewatering from mine 
activities. This baseline data is readily attainable, and should be collected and presented in the 
EIS. Furthermore, one year of data is insufficient to characterize the existing conditions, and 
account for variability from year to year, and under different climatic conditions. The 
Environmental Protection Agency (EPA) has also highlighted the inadequacy of one year of data 
collection in characterizing baseline conditions in its comments on the proposed Montanore 
Mine.  
 
 The response to comments merely states; “The Rock Creek Project SEIS contains the 
conceptual framework for development of a water resources monitoring program for the project. 
RCR would submit a final monitoring plan and, if appropriate, update the current plans outlined 
in the Rock Creek Evaluation Adit License Application (RCR 2010) for approval by KNF and 
DEQ prior to project startup. This plan would provide specific details on where and when surface 
water samples would be collected. Appendix K and Section 4.7 of the Final SEIS were changed 
to state that the water resources monitoring program would begin at least one year prior to the 
initiation of evaluation adit construction in the area where surface water or groundwater may be 
affected by Phase I activities. Water resources monitoring would begin during the first year of 
Phase I construction and would occur for several years prior to the initiation of Phase II 
construction in the Rock Creek, East Fork Bull River, Bull River, Miller Gulch, and Clark Fork 
River watersheds where surface water or groundwater may be affected by Phase II construction 
and operations.”  FSEIS, Vol. III, pg. S-160. 
 
 This response is inadequate. Rather than relying on a “conceptual framework” and as yet 
an undeveloped water resources monitoring program that would begin at some unspecified time 
(at least one year prior to the start of the evaluation adit), data collection should have been 
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ongoing to establish a baseline, especially when dewatering may likely affect Outstanding 
Resource Waters. 
 
 During the evaluation adit and construction period, excess water from the mine water 
balance would be discharged to percolation ponds near the proposed tailings site.  Discharge to 
percolation ponds near the proposed tailings pond is effectively a discharge to the river. The site 
is within half a mile of the Clark Fork River in the Miller Gulch drainage. Although the 
DSEIS/FSEIS claims the water sent to the percolation ponds will be treated to standards, the 
DSEIS/FSEIS does not analyze the evolution of the water quality as it percolates toward the 
river. Although the agency assumes that discharges during operations would be to the river, there 
is no guarantee of that.  
 
 No response to this comment was found.  Further analysis and information on the fate 
and transport of contaminants in this waste water should have been revealed to understand where 
this water will end up and what the quality of the water will be. 
 
 There is insufficient data to determine impacts to wilderness lakes including Cliff Lake 
and St. Paul Lake, which are part of a Groundwater Dependent Ecosystem.  As per our 
comments (Pg. S-187, FSEIS, Vol. III): “The DSEIS does not contain sufficient baseline data or 
analysis of the impacts to springs, groundwater dependent ecosystem wetlands, fens, riparian 
areas and other groundwater dependent ecosystems (GDEs) in the area that would be affected by 
mine operations, such as groundwater drawdown. The DSEIS establishes that groundwater 
drawdown during and after mining is a significant concern, and therefore we expect that impacts 
to groundwater dependent ecosystems should also be a significant concern. Without monitoring 
information on GDEs over a long enough period of time to understand natural variability, it is 
impossible to evaluate the impacts of the various alternatives on important resources, including 
those within the Wilderness” 
 
 In the response to our comments (Pg. S-137, FSEIS, Vol III) it is stated that because of 
the uncertainty associated with 3D groundwater model predictions, monitoring would be 
conducted after the Phase I evaluation phase to determine potential effects on GDEs. Additional 
NEPA analysis would be conducted if “warranted” by the results of the Phase I evaluation, and a 
mitigation plan would be developed and approved by the agencies if monitoring data indicated 
“substantial” effects on GDEs. 
 
 This response is insufficient because Cliff Lake and St Paul Lake are designated 
Outstanding Resource Waters and no degradation is allowed. Thus, any impacts to ORWs should 
be considered substantial.  Cliff Lake is of particular concern because the evaluation adit would 
come within striking distance of the lake (FSEIS V.I, Fig. 2-2). If Phase I results in impacts to 
any GDEs, including within the Wilderness, they will occur before monitoring has even begun 
and no NEPA will take place until after the damage has occurred.  Finally, also in violation of 
NEPA, no mitigation plan has yet to be developed to address this contingency.   
 
 From (Pg K-22) of the DSEIS, “a Groundwater Dependent Ecosystem (GDE) inventory, 
would occur at least 1 year prior to the evaluation phase and would include parts Chicago Creek, 
and East Fork Bull River watersheds that are not on private land. All surface water sites would 
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be monitored for flow and water quality monthly, including storm flows (except when prevented 
by winter conditions), and continuous flow recorders would be operated at key locations in each 
stream basin. The measurement of baseline lake levels, and water balance/water budget data at 
Cliff Lake and Copper Lake would begin at this time. A high-elevation weather station would be 
installed and maintained for use in the lake water balance studies.”  The USFS does not explain 
why this inventory could not already have been done and subject to the public review during the 
NEPA process. 
 
 Yet only one year of baseline data will be collected in advance of the evaluation adit, 
making it difficult to detect changes.  As per our comments: “The failure to collect baseline data 
on water resources, including GDEs, violates NEPA because this information is critical to 
characterizing the existing environment, understanding the potential impacts of the mine as a 
result of groundwater drawdown, the range of alternatives, and whether additional fish and 
wildlife impacts may occur as a result of the loss of these resources. According to the USDA 
Forest Service, “GDEs encompass many of the regionally-and nationally-significant ecosystems 
on NFS lands and are critical to management of many threatened and endangered species. In 
many watersheds, they support a disproportionately large percentage of the total biological 
diversity relative to their size.” Carlson, Groundwater Dependent Ecosystems on National Forest 
System Lands, USDA Forest Service, at 9 (attached).   
 
 Furthermore, one year of data is insufficient to characterize the variation between years. 
The SDEIS provides no mitigation measures to offset the impacts to water resources, including 
GDEs, particularly in the Wilderness, if monitoring activities identify impacts as a result of 
groundwater drawdown. Furthermore, this data is necessary as part of the cumulative effects 
analysis, and should be combined with the GDE inventory from the proposed Montanore Mine. 
Because neither mine project has completed baseline data on water resources, including GDEs, 
or evaluated the potential impacts of groundwater dewatering on these resources, it is impossible 
to determine what the potential impacts is from one mine, or the cumulative effects of both.”  
 
 Also, as stated in our comments, (pg. S-131, FSEIS, Vol III): “Table 3-23 and Table 3-24 
for lakes in the CMW are also outdated.” “Baseline data should have been collected and 
provided in the Draft SEIS to characterize spring flows and water quality. Without this data, it is 
impossible for the KNF or the public to evaluate the potential impacts of mine activities, 
including those planned during Phase I.”  
 
 The response to comments (pg. S-131, FSEIS, Vol III) states that the existing data will be 
supplemented with Phase I water quality data collected and analyzed as described in Appendix 
K.  Again, this is an insufficient response and improperly postpones analysis and data collection 
that could have already occurred and been subject to public review under NEPA. 
 
 The DSEIS and FSEIS state numerous times that the natural fluctuation in St. Paul’s 
water level will make it difficult to determine if mining is impacting the lake.  (DSEIS, Pg. S-21, 
Vol 1). This suggests that detailed water balances over many years should be a part of baseline 
data collected in advance of Phase I.  
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HH. STORING MINE WATER IN A FAULTED UNDERGROUND COPPER AND 
SILVER MINE KNOWN TO BE UPGRADIENT OF CRITICAL BULL TROUT 
HABITAT IS FLAWED.  
 
 The FSEIS does not address two important issues that were raised in our previous 
comments by Dr. Ann Maest (issues #2105, 3502, 3506, 6600, 6605, 6828, 6837 and 7600): (1) 
the likelihood that contaminants from mine water stored in the underground mine will adversely 
affect water quality in stream areas designated as critical bull trout habitat, and (2) the 
underestimation of water quality effects from tailings and waste rock leachate.  Under NEPA, the 
Organic Act, NFMA, and the Part 228 regulations, the USFS is required to fully analyze these 
issues and protect against the adverse impacts from these activities. 
 
 Response 2105 addresses suggested changes to the mine plan for Alternative V, the 
selected alternative (Draft Record of Decision, Rock Creek Project, June 2017).  As stated in our 
comments, excess mine water should not be stored in the underground mine, and alternative 
mine water management schemes should be devised for the Final SEIS. The concern is that the 
mine is upgradient of protected bull trout streams, and leaking of stored mine water could 
adversely affect stream water quality. Leakage could easily occur along fractures or other 
preferential pathways, and bull trout are impacted by low concentrations of cadmium and copper, 
which are known contaminants of concern for this project.  
 
 This comment was not addressed in Issue 2105 or 2110 (suggested change to water use 
and management). The response to 2110 states that underground storage of mine-impacted water 
will be used. No mention is made of potential movement of mine water from the mine to Rock 
Creek or the Bull River along fractures or any other pathway. Leaving extra pillar material in the 
underground mine, as proposed in the FSEIS (see pg. S-4) will not prevent movement of mine 
water along the faults to downgradient waters. The increased unmined area is primarily a 
mitigation measure to address subsidence (see pg. S-30 and pg. 2-24), although the links between 
faults, mine water, and surface water quality are acknowledged on pg. 2-103 – 2-104 of the 
FSEIS. If the proposed 100-ft barrier around the identified faults were extended to all faults 
identified during mining, and the size and number of drives constructed through identified faults 
were minimized as proposed (see pg. 2-5 and 2-24), it is likely that very little of the underground 
mine would be able to be excavated.  
 
 The “mitigated mining limit” would still intersect several major faults, as shown in 
Figure 1, and it is likely that other important faults have not yet been identified, as shown for the 
Buckhorn Mine, an underground gold mine in Washington State, in Figures 2a and b. Storing 
mine water in the underground mine would promote the movement of contaminated water along 
these faults to Rock Creek and Bull River via their tributaries. Currently, nearly all the identified 
faults are NW-SE trending and appear to connect with Bull River tributaries (Copper Gulch, 
Chicago Creek). Other sets that trend NE-SW likely exist but have not been identified. Some of 
these could create hydrologic connections between the underground mine and Rock Creek 
tributaries.  
 
 The movement of stored mine water to streams has occurred at the Buckhorn Mine in 
Washington State. Concentrations of nitrate in South Fork Bolster Creek (SW-14) from blasting 
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began to increase in July 2008 (mining began in January 2008) and have remain elevated to the 
present day, as shown in Figure 3. The mine is now entering closure, and no plans exist for 
returning water quality to pre-impact levels.  
 
 The stated causes of the Buckhorn Mine nitrate increases have varied over the years, but 
according to a report written by the mine’s consultants that was required by the Washington 
State Department of Ecology,78 storage of mine water was the interpreted cause:   
 

The increase in nitrate and chloride at station SW-14 in the South Fork of Bolster 
Creek during the summer of 2008 is interpreted to be due to seepage from mine water 
stored in workings at the Upper Portal. This water was pumped out of the mine by 
mid July 2008 and subsequently water quality has improved at SW-14. Slightly 
elevated nitrate concentrations remain, and chloride has declined to close to pre-
mining conditions. Nitrate concentrations are expected to decline with time because 
the source has been removed. (p. ES-3) 

 
As shown in Figure 3, nitrate concentrations did not decrease as predicted.  
 

                                                      
78 Golder Associates Inc. 2009. Report on Water Quality Trend Analysis, Buckhorn Mountain 
Mine, Prepared for Crown Resources Corporation, June. (pg. ES-3) 
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Figure 1. Mitigated mining limit for the Rock Creek Project and the location of major known 
faults that connect to Bull River or Rock Creek tributaries and bull trout critical habitat (see 
Figure 3-15, FSEIS for identified critical habitat).  
Source: Modified from Figure 3-2, FSEIS.  
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Figure 2a. Known faults at and near the Buckhorn Mine site before mining began. Nearly all the 
identified faults are NE-SW trending.  
Source: Washington State Department of Ecology, 2006. Buckhorn Mountain Project, Final 
Supplemental Environmental Impact Statement Volume I – FSEIS, September 15, Figure 3.6-2. 
 

 
Figure 2b. Known faults (thick brown lines) at the Buckhorn Mine site after 8 years of operation. 
Light gray areas = underground workings. Many new faults have been identified, including NW-
SE faults. The western faults and some of the underground workings extend into the Bolster 
Creek drainage, where increased nitrate concentrations still exist.  
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Source: Golder Associates Inc., 2017. Buckhorn Mine Hydrologic Data Report – Water Year 
2016, March 2017, Figure 2-7. Prepared for Crown Resources Corporation.  
 

 
 
Figure 3. Nitrate + nitrite concentrations (mg/L as N) in South Fork Bolster Creek (sampling site 
SW-14) resulting from movement of mine water stored in underground mine. 
Data source: Washington State Department of Ecology, as plotted on Okanogan Highlands site: 
http://database.okanoganhighlands.org/monitoring/display.php  
 
 The FSEIS states that the hydraulic characteristics of major structures, such as the Rock 
LakeFault, have not been investigated (pg. 3-96). Because of the extensive faulting of rocks in 
the Rock Creek ore body and surrounding rocks, and the likelihood that these structures and 
underground workings will bring contaminated mine water to downgradient groundwater and 
streams, mining should not be approved until a much more thorough investigation of the faults 
has been conducted. Further, storage of mine water in workings should not be allowed in areas 
known to be hydrologically connected to bull trout critical habitat. An alternative approach for 
managing mine water during high flow times should be designed before the FSEIS is approved. 
 
 Yet the Schafer Model likely underpredicts concentrations of metals and sulfate in 
downgradient groundwater. The Schafer tailings model is used in the FSEIS to show that no 
impacts to groundwater quality will occur from the paste tailings facility. This finding is only 
possible because the model did not consider the full range of hydrologic and geochemical input 
values. Important concepts are also missing from its conceptual model. We raised several 
concerns about the conceptual modeling approach, the input values, and other assumptions used 
in the Schafer model. Our previous comments cite numerous instances of measured 
concentrations of Troy tailings water that exceed input values used in the Schafer model, 
including those for sulfate, copper, nitrate, and ammonia. This was not addressed.  
 
 The FSEIS responses to our comments showed a lack of understanding of the use and 
abuse of statistics and its importance in making predictions about water quality. For example, our 
previous comments asked why Schafer used the 75th percentile of Troy decant water 
concentrations as the upper concentration input values for the model, yet Schafer showed the 95th 
percentile for model output concentrations. The response in the FSEIS stated that it is 
inappropriate to use extreme values to estimate long-term average water quality conditions 
(FSEIS, Vol. III, p. S-126). As noted in a USDA Forest Service publication, simplistic 
assumptions about hydrology and water quality are outdated and will not return the level of 
detail needed for emerging and important issues, especially those related to nonpoint source 

http://database.okanoganhighlands.org/monitoring/display.php
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pollution.79 Certainly the effect of leaching from a mine facility near a wilderness area with 
potential impacts on endangered fishes is an important issue. A model that would have relevance 
to the Rock Creek Project site must be able to estimate daily cadmium and copper concentrations 
rather than “long-term averages,” especially when the acute water quality standard for cadmium, 
because the water hardness is so low, is only 0.52 µg/L (FSEIS, Table 3-14).80 Even without 
collecting additional information, an improved model could be created to better estimate the 
potential effects of the Rock Creek Project on groundwater and surface water quality. 
 
 Clearly, Schafer is comfortable using 95th percentile values as outputs and using 
maximum values for other inputs. For example, Schafer included maximum values for 
adsorption coefficients (Kd values) as inputs, which would minimize predicted groundwater 
metal concentrations. He also included maximum values for hydrologic inputs to his model, as 
shown in his Table 2. However, some of the hydrologic inputs rely on his precipitation inputs, 
which are monthly averages and do not reflect snowmelt conditions, which peak in the spring. 
Schafer also used a range of underdrain collection efficiencies ranging from a low of 10% to a 
high of 90% (Schafer, 2014, p. 7). 
 
 As noted above, the FSEIS response to our comments stated that the model was used to 
estimate long-term effects on water quality (FSEIS, Vol. III, p. S-126). The FSEIS states that the 
model was used “to evaluate potential effects of tailings seepage on groundwater quality” and “A 
sensitivity analysis was performed to assess model uncertainty” (p. 4-44). A sensitivity analysis 
is conducted to evaluate the possible range of water quality conditions rather than only long-term 
average conditions. A sensitivity analysis limits its usefulness by using only the interquartile 
range concentration values as inputs. A fuller range in concentrations should be used, as in any 
sensitivity analysis.  
 
 Schafer says that he could have used HCT results, but he implies that those values would 
be too high because the test uses distilled water. He also states that EPA 1312 (SPLP) values 
could have been used but implies that they would be too low because of the 20:1 solution to solid 
ratio (Schafer, 2014, p. 7). The highest Schafer model input values used for copper and lead were 
35 and 3 µg/L, respectively (Schafer, 2014, Table 3). The SPLP concentrations in Rock Creek 
and Troy tailings were 134 and 90 µg/L for copper, and 25 and 5 µg/L for lead (FSEIS, Vol. I, 
Table 3-12). Therefore, the artificially lower concentrations from the SPLP testing are up to 3.8 
(copper) and 8.3 (lead) times higher than the highest values used in the model. These results 
imply that a reasonable upper range of concentrations was not considered in the Schafer model.  
 
 Finally, the Schafer model results are indirectly being used to show that surface water 
will not be impacted from waste rock or tailings. The response to comment 49 in Volume III, 
Appendix S of the FSDEIS (p. S-40) states “Waste rock and mine tailings would not be potential 

                                                      
79 Garren and Moore, 2005. Curve number hydrology in water quality modeling: Uses, abuses, 
and future directions. JAWRA, 377-388. April. Available: 
https://naldc.nal.usda.gov/download/7286/PDF  
80 That is, the average stream concentration over a one-hour period must not exceed the acute 
criterion to be protective of freshwater aquatic life, including salmonids. See: 
https://www.epa.gov/sites/production/files/2016-03/documents/cadmium-final-report-2016.pdf  

https://naldc.nal.usda.gov/download/7286/PDF
https://www.epa.gov/sites/production/files/2016-03/documents/cadmium-final-report-2016.pdf
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sources of metals to Rock Creek.” According to the FSEIS, 1 million tons of waste rock will be 
used to create the mill site and paste tailings facility toe buttresses (FSEIS, Vol. I, p. S-4), both 
of which would be located next to Rock Creek and critical bull trout habitat (Figure 4).  
 
 

 
Figure 4. Map showing the location of the Mill Site and the Paste Tailings Facility, directly 
upgradient of Rock Creek, where waste rock would be used in construction of the mine facilities. 
Source: Modified from Figure 2-2, FSEIS.  
 
 Waste rock samples have been shown to leach high concentrations of aluminum, copper, 
iron, and lead in SPLP tests (FSEIS, Table 3-12); in humidity-cell test results, copper values 
were up to 1 mg/L, antimony concentrations were as high as 100µg/L, manganese values were 
~80 µg/L, and sulfate values were up to 225 mg/L. Montanore Libby Adit waste rock water had 
ammonia, nitrate + nitrate, and arsenic concentrations that exceeded state and federal water 
quality standards/criteria (FSEIS, Table 3-10).   
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 Waste rock is proposed to be used as site construction fill unless it is found to be 
“unsuitable.” The tests proposed to determine suitability are not ones that will estimate the long-
term contaminant leaching or acid-generation potential of waste rock. According to the FSEIS 
(Vol. III, p. S-45): “Geochemical suitability is based on the lack of acid generation or metal 
leaching risk in rock used for construction. Determination of suitability could be determined 
either by empirical tests such as static tests or the "Quick Test" to be developed in the 
Geochemical Monitoring Program or based on geologic description such as "unmineralized rock 
of the Burke Formation." Static testing methods are not designed to estimate the long-term acid 
generation potential of a material, and they do nothing to estimate its metal-leaching ability. No 
“quick test” contaminant leaching procedure (one must assume this means a short-term leach test 
of some sort, absent any other information) can be used to estimate the long-term metal or 
contaminant leaching ability of a waste in the field. This is an important issue at mine sites that 
has not been solved. Yet the FSEIS assumes without a basis that this issue will be solved by the 
mining company in short order. A realistic assumption to use in the FSEIS would be that any 
waste rock used as construction fill on site would generate contaminated leachate. The Schafer 
model again underestimates potential contaminant concentrations in groundwater because it does 
not include an estimate of metal or other mine-related constituent leaching from waste rock. 
Ideally, a condition of mine approval would be to only use clean borrow material for site 
construction fill.  
 
 The Schafer model, which uses a proprietary code, should be re-run using the following 
changes to the conceptual model, assumptions, and inputs: 

• Use up to the 95th percentile values of water quality from Troy decant and toe drain 
water, SPLP leachate, and HCT leachate concentrations.  

• Include leaching from waste rock in the model by using waste rock SPLP and HCT 
concentrations.  

• Estimate infiltration of the entire snowpack during the spring through the tailings rather 
than using only percentage infiltration based on average precipitation. 

 
 The results from a revised Schafer model should then be used to estimate metal 
concentrations throughout the year in Bull River and Rock Creek tributaries and mainstems. This 
step should consider realistic, measured daily streamflows with variable inputs of leachate in 
groundwater and runoff from the tailings facility.  
 

1. RECOMMENDATIONS 
 

• Because of the extensive faulting of rocks in the Rock Creek ore body and surrounding 
rocks, and the likelihood that these structures and underground workings will bring 
contaminated mine water to downgradient groundwater and streams, mining should not 
be approved until a much more thorough investigation of the faults has been conducted. 
Further, storage of mine water in workings should not be allowed in areas known to be 
hydrologically connected to bull trout critical habitat. An alternative approach for 
managing mine water during high flow times should be designed before the FSEIS is 
approved. 
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• The Schafer model should be re-run using up to the 95th percentile tailings water quality 
as inputs, include leaching from waste rock in the model, and estimate infiltration of the 
entire snowpack through the tailings during the spring rather than using only a percentage 
of infiltration based on average precipitation. The results should then be used to estimate 
metal concentrations throughout the year in Bull River and Rock Creek tributaries and 
mainstems. 

 
II. OVERALL, THE FSEIS AND DROD HAVE NOT PROVIDED FOR 
MEANINGFUL PUBLIC REVIEW 
 
 In addition to the other failures noted herein, the agency’s postponement of data 
collection and analysis to the future, but which will only be subject to public review if 
“significant new circumstances or information relevant to environmental concerns” under 40 
CFR 1502.9(c), violates the public’s rights to fully participate in the NEPA process. See DROD 
at 10, 11, 14, 2-19, 20, 21, 24, 32, 58, Attach. 2 at 16, and K-3.  Under NEPA, the agency cannot 
fill gaps in the analysis that must be conducted now to some future Supplemental Information 
Report (SIR). 
 
 The agency cannot defer such critical analysis until the future, when it could have been 
obtained during the public review NEPA process. As noted in the Rock Creek Mine case 
regarding a similar situation, in which the USFS admitted that important information would only 
be obtained after the FEIS was completed: 
 

The statements by the Forest Service and the Fish and Wildlife Service in 2003 show the 
agencies knew at the time that information on bull trout habitat and population was 
inadequate. The information should have been included in the Final Environmental 
Impact Statement. The agency cannot ‘update its NEPA study’ with a non-NEPA 
Supplemental Information Report issued four years after the Record of Decision. The 
Congress enacted a statute that requires such information be discussed in a NEPA 
planning document and that the public have an opportunity to comment on it. The 
decision to issue a Record of Decision despite relying on bull trout information that the 
agency deemed ‘inadequate’ is arbitrary and capricious and violates 40 C.F.R. § 
1502.22(a). 

 
Rock Creek Alliance v. United States Forest Service, 703 F.Supp.2d 1152, 1181 
(D. Mont. 2010)(Emphasis added). As the court stated there in finding a violation of 40 C.F.R. § 
1502.22(a): 
 

That regulation addresses incomplete or unavailable information in an 
environmental impact statement and provides, ‘If the incomplete 
information relevant to reasonably foreseeable significant adverse 
impacts is essential to a reasoned choice among alternatives and the 
overall costs of obtaining it are not exorbitant, the agency shall 
include the information in the environmental impact statement.’ 
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Rock Creek Alliance, 703 F.Supp.2d at 1180.  The Court further noted that “information that [the 
agency] ‘knew or should have known’ at the time it prepared the original NEPA document” was 
required to be in the EIS, not some document in the future. Id. quoting Friends of the Clearwater 
v. McAllister, 214 F.Supp.2d 1083, 1087-88 (D. Mont. 2002). The fact that the agency relied 
upon a post-FEIS Supplemental Information Report in Rock Creek in an attempt to fill holes in 
the FEIS, whereas here the agency simply defers critical baseline information gathering and 
analysis to the future, is not determinative, as the NEPA requirement is the same – information 
that the agency “should have known at the time it prepared the original NEPA document” was 
required to be in the EIS, not some document in the future. 
 
JJ. FAILURE TO PROPERLY REGULATE THE WATER, TAILINGS, ACCESS, 
AND OTHER CONVEYANCES UNDER FLPMA AND SPECIAL USE REGULATIONS 
 
 The DROD admits that access to RCR’s privately owned mineral estate is governed by 
ANICLA and other statutes dealing with access across federal lands.  DROD at 53.  Yet, despite 
this, the entire NEPA and ROD process was governed by the alleged “rights” under the 1872 
Mining Law and the agency’s Part 228 regulations. DROD at 4-5.   
 
 In this case, the roads and access routes, transmission lines, and water and tailings 
pipelines are governed by ANILCA and the Federal Land Policy and Management Act 
(FLPMA) and their implementing regulations, not the Mining Law and Part 228 regulations. See 
previous comments at S-109.  Although as noted below, private inholdings completely 
surrounded by USFS lands can be granted access under FLPMA and ANILCA, such access is 
governed by those laws, not the Mining Law.  Thus, the agency’s entire review and approval of 
the project, including the “purpose and need,” are legally wrong.  As such, the USFS must redo 
its review of the project under FLPMA, and include all of the requirements of that law in any 
later decision to approve the project. 
 
 In an similar case, the Interior Board of Land Appeals (the administrative appellate body 
within the Interior Department that has jurisdiction over federal mining claim issues) (“IBLA”) 
upheld the decision of the Forest Service to require special use permits under 36 CFR Part 251 
for access to patented mineral holdings surrounded by Forest Service land. Virgil Horn, 117 
IBLA 10 (1990).  The IBLA rejected the landowner’s assertions that he was eligible for access 
via an implied right under the 1872 Mining Law, noting that “[t]he land is private land, no longer 
subject to the mining laws.” Id. at ¶ 1.   
 
 Consequently, because the land had become private upon patenting, the benefits once 
available under the Mining Law ceased to operate. Id.  In short, because of the patenting, “[n]o 
easement rights attach against the United States Government for land uses outside the boundaries 
of [the] patented land.” Id.  Any right of access to patented land, therefore, must be obtained 
through an alternative legal mechanism and not through the 1872 Mining Law. 
 
 Thus, the Right-of-Way (“ROW”), Special Use Permitting (“SUP”) provisions of 
FLPMA, and the Forest Service’s implementing 36 CFR Part 251 regulations, apply.  
Importantly, none of the required SUPs/ROWs are protected by any asserted “rights” under the 
1872 Mining Law.  Instead, the FSEIS says that: “The issuance of a Draft SEIS satisfies all of 
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the public interest requirements of FLPMA, NFMA, and their implementing regulations. As 
Table 1-1 indicates, a special use and road use permit would only be needed for activities not 
covered by an approved Plan of Operations.” S-109.  Yet since the operations/facilities proposed 
to be approved by the DROD are covered by the PoO, this essentially eliminates the public 
interest and other requirements of FLPMA, ANILCA, and their implementing regulations. 
 
 Even for mining operations on public lands (such as the millsite and part of the tailings), 
access roads, water pipelines, transmission lines, and other conveyances are not authorized by the 36 
CFR Part 228 plan of operations approval process.  Instead, the USFS must require the company to 
submit right-of-way or other special use permit authorizations and require that all mandates of 
FLPMA Title V and its implementing regulations are adhered to (e.g., no permit can be issued unless 
it can be shown that the issuance of the permits is in the best interests of the public, payment of fair 
market value, etc.).  This is required because the approval of an access road is not a right covered by 
the 1872 Mining Law.   
 
 Further, even if the USFS could ignore its duties under its multiple use and other 
mandates and assume that the company had a right under the Mining Law (which as noted herein 
it does not), such rights do not attach to the SUP/ROWs and other FLPMA approvals needed for 
the road.   
 
 The Interior Department has ruled that roads and pipelines, including those across public 
land related to a mining operation, are not covered by statutory rights under the Mining Law.  
“[A] right-of-way must be obtained prior to transportation of water across Federal lands for 
mining.” Far West Exploration, Inc., 100 IBLA 306, 308 n. 4 (1988) citing Desert Survivors, 96 
IBLA 193 (1987). See also Alanco Environmental Resources Corp., 145 IBLA 289, 297 (1998) 
(“construction of a road, was subject not only to authorization under 43 C.F.R. Subpart 3809, but 
also to issuance of a right-of-way under 43 C.F.R. Part 2800.”); Wayne D. Klump, 130 IBLA 
98, 100 (1995) (“Regardless of his right of access across the public lands to his mining claims 
and of his prior water rights, use of the public lands must be in compliance with the 
requirements of the relevant statutes and regulations [FLPMA Title V and ROW regulations].”).  
Although these cases dealt with BLM lands, they apply equally to Forest Service lands.  
 
 The Interior Board of Land Appeals has expressly rejected the argument that rights under 
the mining laws apply to pipelines and roads: 
 

Clearly, FLPMA repealed or amended previous acts and Title V now requires that BLM   
approve a right-of-way application prior to the transportation of water across public land  
for mining purposes. See 43 U.S.C. § 1761 (1982).  As was the case prior to passage of 
Title V of FLPMA, however, approval of such an application remains a discretionary 
matter and the Secretary has broad discretion regarding the amount of information he    
may require from an applicant for a right-of-way grant prior to accepting the application 
for consideration. Bumble Bee Seafoods, Inc., 65 IBLA 391 (1982).  A decision 
approving a right-of-way application must be made upon a reasoned analysis of the 
factors involved in the right-of-way, with due regard for the public interest. See East 
Canyon Irrigation Co., 47 IBLA 155 (1980). 
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BLM apparently contends that a mining claimant does not need a right-of-way to convey  
water from land outside the claim for use on the claim.  It asserts that such use is 
encompassed in the implied rights of access which a mining claimant possesses under the 
mining laws.  Such an assertion cannot be credited. 
 
The implied right of access to mining claims never embraced the right to convey water 
from outside the claim for use on the claim.  This latter right emanated from an express 
statutory grant in the 1866 mining act. See 30 U.S.C. § 51 (1970) and 43 U.S.C. § 661     
(1970).  In enacting FLPMA, Congress repealed the 1866 grant of a right-of-way for the 
construction of ditches and canals (see § 706(a) of FLPMA, 90 Stat. 2793) and provided, 
in section 501(a)(1), 43 U.S.C. § 1761(a)(1), for the grant of a right-of-way for the 
conveyance of water under new procedures.  In effect, Congress substituted one statutory 
procedure for another.  There is simply no authority for the assertion that mining 
claimants need not obtain a right-of-way under Title V for conveyance of water from 
lands outside the claim onto the claim. 

 
Desert Survivors, 96 IBLA 193, 196 (1987)(emphasis in original).  See also Far West Exploration, 
100 IBLA 306, 309, n. 4 (1988)(“a right-of-way must be obtained prior to transportation of water 
across Federal lands for mining.”).  The leading treatise on federal natural resources law confirms 
this rule: “Rights-of-way must be explicitly applied for and granted; approvals of mining plans or 
other operational plans do not implicitly confer a right-of-way.” Coggins and Glicksman, PUBLIC 
NATURAL RESOURCES LAW, §15.21.  
 
 Thus, the fact that the USFS considers the pipelines, conveyances and access road 
associated with the Project part of mineral “operations,” 36 CFR §228.3, does not override these 
holdings or create statutory rights where none exist.  Under FLPMA Title V, Section 504, the 
USFS may grant a SUP/ROW only if it “(4) will do no unnecessary damage to the environment.” 
43 U.S.C. § 1764(a).  Rights of way “shall be granted, issued or renewed … consistent with … 
any other applicable laws.”  Id. § 1764(c).  A right-of-way that “may have significant impact on 
the environment” requires submission of a plan of construction, operation, and rehabilitation of 
the right-of-way.  Id. § 1764(d).  
 
 A Title V SUP/ROW “shall contain terms and conditions which will … (ii) minimize 
damage to scenic and esthetic values and fish and wildlife habitat and otherwise protect the 
environment.”  Id. § 1765(a).  In addition, the SUP/ROW can only be issued if activities 
resulting from the SUP/ROW: 
 

(i) protect Federal property and economic interests; (ii) manage efficiently the lands 
which are subject to the right-of-way or adjacent thereto and protect the other lawful 
users of the lands adjacent to or traversed by such right-of-way; (iii) protect lives and 
property; (iv) protect the interests of individuals living in the general area traversed by 
the right-of-way who rely on the fish, wildlife, and other biotic resources of the area for 
subsistence purposes; (v) require location of the right-of-way along a route that will cause 
least damage to the environment, taking into consideration feasibility and other relevant 
factors; and (vi) otherwise protect the public interest in the lands traversed by the right-
of-way or adjacent thereto. 
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FLPMA, § 1765(b).  Because the USFS believed that the review/approval of the facilities/routes 
were governed by the Mining Law, none of FLPMA’s requirements were considered, let alone 
implemented. 
 
 At least three important potential substantive requirements flow from the FLPMA’s 
SUP/ROW provisions.  First, the USFS has a mandatory duty under Section 505(a) to impose 
conditions that “will minimize damage to scenic and esthetic values and fish and wildlife habitat 
and otherwise protect the environment.”  Id. §1765(a) (emphasis added).  The terms of this 
section do not limit “damage” specifically to the land within the ROW corridor.  Rather, the 
repeated use of the expansive term “the environment” indicates that the overall effects of the 
SUP/ROW on wildlife,  environmental, scenic and aesthetic values must be evaluated and these 
resources protected.  In addition, the obligation to impose terms and conditions that “protect 
Federal property and economic interests” in Section 505(b) requires that the USFS must impose 
conditions that protect not only the land crossed by the right-of-way, but all federal land affected 
by the approval of the SUP/ROW.   
 
 Second, the requirements in Section 505(b) mandate a USFS determination as to what 
conditions are “necessary” to protect federal property and economic interests, as well as 
“otherwise protect[ing] the public interest in the lands traversed by the right-of-way or adjacent 
thereto.” (emphasis added).  This means that the agency can only approve the SUP/ROW if it 
“protects the public interest in lands” not only upon which the conveyances/road would traverse, 
but also lands and resources adjacent to and associated with the SUP/ROW. 
 
 Third, the requirement that the right-of-way grant “do no unnecessary damage to the 
environment” and be “consistent with … any other applicable laws,” id. §§ 1764(a)-(c), means 
that a grant of a SUP/ROW leading to the mine (and the mine itself) must satisfy all applicable 
laws, regulations and policies, including the Endangered Species Act, Clean Water Act, NFMA, 
Organic Act, all state and local laws, etc.   
 
 The federal courts have repeatedly held that the Forest Service not only has the authority 
to consider the adverse impacts on lands and waters outside the immediate ROW corridor, it has 
an obligation to protect these resources under FLPMA.  In County of Okanogan v. National 
Marine Fisheries Service, 347 F.3d 1081 (9th Cir. 2003), the court affirmed the Forest Service’s 
imposition of mandatory minimum stream flows as a condition of granting a ROW for a water 
pipeline across USFS land.  This was true even when the condition/requirement restricted or 
denied vested property rights (in that case, water rights). Id. at 1085-86.   
 
 This authority and requirement is far greater than the limitations the agency imposed 
upon its review of the Project, as it based the DROD and FSEIS on its view that: “The KNF has 
no authority to unreasonably circumscribe or prohibit reasonably necessary activities under the 
General Mining Act.” DROD at 5.   
 
 The Forest Service cannot issue a SUP/ROW that fails to “protect the environment” as 
required by FLPMA, including the environmental resource values not within the ROW corridor.  
“FLPMA itself does not authorize the Supervisor's consideration of the interests of private 



90 
 

facility owners as weighed against environmental interests such as protection of fish and wildlife 
habitat.  FLPMA requires all land-use authorizations to contain terms and conditions which will 
protect resources and the environment.” Colorado Trout Unlimited v. U.S. Dept. of Agriculture, 
320 F.Supp.2d 1090, 1108 (D. Colo. 2004)(emphasis in original) appeal dismissed as moot, 441 
F.3d 1214 (10th Cir. 2006). 
 
 The Forest Service regulations implementing FLPMA Title V further require the agency 
to deny or significantly restrict the proposed SUP/ROW in this case.  In 1998, the Forest Service 
revised its special use authorization rules and set up a two-stage screening process to review land 
use authorization applications. 36 C.F.R. § 251.54(a).  “The purpose of the screening is to 
eliminate those proposed uses which are obviously unsuitable on National Forest System (NFS) 
lands.” 63 Fed. Reg. 65,954 (Nov. 30, 1998).  In the first step of the screening process, the Forest 
Service ensures that a proposed use meets certain minimum criteria.  For those that pass this 
hurdle, the agency then conducts a full-scale review. 36 C.F.R. § 251.54(e)(5). 
 
 The first hurdle, what the agency loosely refers to as the “suitability” test, is a critical one 
for proposed mining-related uses.  Under the suitability test, the agency cannot authorize any use 
that represents a permanent or exclusive use of federal lands.  In the preamble to the revised 
regulations, the Forest Service stated: “Longstanding Congressional and Executive Branch 
policy dictates that authorizations to use NFS lands cannot grant a permit holder an exclusive or 
perpetual right of occupancy in lands owned by the public.” 63 Fed. Reg. 65,955 (Nov. 30, 
1998); 36 C.F.R. § 251.54(e)(1)(iv). 
 
 Similar to FLPMA’s provisions noted above, for even those operations that pass the 
“suitability test,” the regulations prohibit the agency from approving any SUP/ROW that is not 
“in the public interest.”  “An authorized officer shall reject any proposal … if … (ii) the 
proposed use would not be in the public interest.”  36 C.F.R. § 251.54(e)(5)(ii).   
 
 The Interior Department, interpreting FLPMA V and its similar right-of-way regulations, 
has held that: “A right-of-way application may be denied, however, if the authorized officer 
determines that the grant of the proposed right-of-way would be inconsistent with the purpose for 
which the public lands are managed or if the grant of the proposed right-of-way would not be in 
the public interest or would be inconsistent with applicable laws.” Clifford Bryden, 139 IBLA 
387, 389-90 (1997) 1997 WL 558400 at *3 (affirming denial of right-of-way for water pipeline, 
where diversion from spring would be inconsistent with BLM wetland protection standards).  
Here, due to its view that it cannot “unreasonably circumscribe” RCR’s proposed activities, the 
USFS failed to apply this public interest standard required by FLPMA. 
 
 Similar to the County of Okanogan and Colorado Trout Unlimited federal court decisions 
noted above, the Interior Department has held that the fact that a ROW applicant has a property 
right that may be adversely affected by the denial of the ROW does not override the agency’s 
duties to protect the “public interest.”  In Kenneth Knight, 129 IBLA 182, 185 (1994), the 
BLM’s denial of the ROW was affirmed due not only to the direct impact of the water pipeline, 
but on the adverse effects of the removal of the water in the first place:  
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[T]he granting of the right-of-way and concomitant reduction of that resource, would, in  
all likelihood, adversely affect public land values, including grazing, wildlife, and 
riparian vegetation and wildlife habitat. The record is clear that, while construction of the  
improvements associated with the proposed right-of-way would have minimal immediate 
physical impact on the public lands, the effect of removal of water from those lands 
would be environmental degradation. Prevention of that degradation, by itself, justified 
BLM's rejection of the application. 

 
1994 WL 481924 at *3.  That was also the case in Clifford Bryden discussed above, as the 
adverse impacts from the removal of the water was considered just as important as the adverse 
impacts from the pipeline that would deliver the water. 139 IBLA at 388-89.  See also C.B. 
Slabaugh, 116 IBLA 63 (1990) 1990 WL 308006 (affirming denial of right-of-way for water 
pipeline, where BLM sought to prevent applicant from establishing a water right in a wilderness 
study area). 
 
 In King’s Meadow Ranches, 126 IBLA 339 (1993), 1993 WL 417949, the IBLA affirmed 
the denial of right-of-way for a water pipeline, where the pipeline would degrade riparian 
vegetation and reduce bald eagle habitat.  The Department specifically noted that under FLPMA 
Title V: “[A]s BLM has held, it is not private interests but the public interest that must be served 
by the issuance of a right-of-way.”  126 IBLA at 342, 1993 WL 417949 at *3 (emphasis added). 
 
 The agency must consider the correct legal requirements and deny the Project, or at most, 
choose the least damaging alternative with all reasonable mitigation (assuming that alternative 
complies with all laws, which has yet to be demonstrated here).  The includes applying all of 
FLPMA’s ROW requirements to whichever route is approved.  This would mean, at a minimum, 
that RCR pay fair market value for the use of the route(s).  In order to ensure the protection of 
the public interest, such payment will likely be substantial.  
 
 The USFS position in the DROD and FSEIS contradict the express position of the 
Interior Department and BLM in Montana in the same situation.  The BLM recently approved a 
Right-of-Way to a mining company to haul ore from the Golden Asset Mine (located on private 
land) across public land.  In response to public comments, which argued, as herein, that mining 
haul route access across public land to facilitate mining on private lands was governed by the 
ROW provisions of FLPMA, the BLM stated: 
 

The proposed action is being reviewed and assessed under the Title V Right-of-Way 
authority in the Federal Land Policy and Management Act of 1976. This proposed action 
is not being processed under the regulations at 43 CFR 3809 as an activity authorized 
under the Mining Law. 

 
U.S. Department of Interior, Bureau of Land Management, Environmental Assessment DOI-MT-
B070-2013-0023-EA, Case File Number: MTM-106022, Golden Asset Mine Road Right of 
Way, June 2014, at 36 (emphasis in original)(attached). 
http://www.blm.gov/style/medialib/blm/mt/field_offices/butte.Par.30565.File.dat/Golden%20Ass
et%20Mine%20ROW%20EA.pdf   
 

http://www.blm.gov/style/medialib/blm/mt/field_offices/butte.Par.30565.File.dat/Golden%20Asset%20Mine%20ROW%20EA.pdf
http://www.blm.gov/style/medialib/blm/mt/field_offices/butte.Par.30565.File.dat/Golden%20Asset%20Mine%20ROW%20EA.pdf
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 DOI and BLM in Nevada take the same position – regulating access/haul routes across 
public land to support mining on private lands via FLPMA’s ROW provisions – not the Mining 
Law.  Draft EA, American Flat Road/Lucerne Access Right-of-Way Amendment (NVN 
091237), DOI-BLM-NV-C020-2013-0005-EA, November, 2014 (attached), and Final EA 
(2016)(attached). https://www.blm.gov/epl-front-
office/projects/nepa/35610/51092/55590/Comstock_ROW_Admin_Draft_EA_Nov_2014_Final_
508.pdf 
 
 Notably, BLM’s 43 CFR Part 3809 mining regulations have a very similar provision 
regarding which “operations” are covered by the Mining Law compared to the USFS Part 228 
regulation relied upon by the USFS here.  The BLM definition of “operations” includes the 
phrase “whether on a mining claim or not,” 43 CFR §3809.5, while the USFS definition uses the 
phrase “on or off mining claims.” 36 C.F.R. § 228.3(a).  Thus, the two agencies’ regulations both 
apply their mining regulations to operations governed by the Mining Law, regardless of whether 
the operations are on mining claims.  Accordingly, the USFS cannot ignore its FLPMA duties by 
relying on its “operations” definition (which cannot be used to override a statutory mandate).  
 
KK. THE DROD, FSEIS, AND  FOREST PLAN AMENDMENT VIOLATE THE 
FOREST SERVICE’S DUTIES UNDER THE ORGANIC ACT AND 228 REGULATIONS 
 
 As noted herein and in the previous comments, under the National Forest Management 
Act (NFMA), the agency cannot approve a mining PoO that would violate any provision of the 
Forest Plan.  Once a Forest Plan is adopted, all resource plans, permits, contracts, and other 
instruments for use of the lands must be consistent with it.  16 U.S.C. § 1604(i).  The NFMA 
requires all site-specific actions authorized by the Forest Service to be consistent with Forest 
Plan standards and guidelines.  Friends of Southeast’s Future v. Morrison, 153 F.3d 1059, 1068 
n.4 (9th Cir. 1998).  Forest Service authorization of mining and mineral exploration must comply 
with all Forest Plan and NFMA requirements.  See Hells Canyon Preservation Council v. Haines, 
2006 WL 2252554, *7-*10 (D. Oregon 2006) (finding ROD and PoO approval for mining 
violated Forest Plan and other standards); Rock Creek Alliance v. U.S. Forest Service, 703 
F.Supp.2d 1152, 1187, n. 23 (D. Mont. 2010)(same); Save Our Cabinets, 2017 WL2345667 
(same). 
 
 In addition, and overall, the Forest Service cannot amend Forest Plan as proposed in 
order to accommodate the Project.  As noted herein, the Project, if approved under any action 
alternative, would violate a number of current Plan requirements.  The Standards and Guidelines, 
Desired Conditions, and Objectives in the Plan were implemented to protect the invaluable 
environmental resources that will be either destroyed or severely degraded by the Mine and 
related activities.  See DROD at 2-104 to 105 (discussing Plan requirements that will be 
eliminated/weakened). 
   
 In the FSEIS and DROD, the Forest Service incorrectly assumes the 1872 Mining Law 
requires it to amend the Plan to allow the proposed project to proceed.  That is wrong as a matter 
of law.  Federal courts have required the Forest Service to comply with all Forest Plan 
requirements in reviewing and approving mining Plans of Operations submitted pursuant to 
claims filed under the 1872 Mining Law.  See Hells Canyon Preservation Council v. Haines, 

https://www.blm.gov/epl-front-office/projects/nepa/35610/51092/55590/Comstock_ROW_Admin_Draft_EA_Nov_2014_Final_508.pdf
https://www.blm.gov/epl-front-office/projects/nepa/35610/51092/55590/Comstock_ROW_Admin_Draft_EA_Nov_2014_Final_508.pdf
https://www.blm.gov/epl-front-office/projects/nepa/35610/51092/55590/Comstock_ROW_Admin_Draft_EA_Nov_2014_Final_508.pdf
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2006 WL 2252554, at *6-10 (D. Oregon 2006)(Forest Service approval of mining PoO violated 
the National Forest Management Act, NFMA, when approval violated Forest Plan Standards and 
Guidelines).  In that case, the court held that the Forest Service’s PoO approvals violated the 
road density and riparian and fisheries requirements, among other requirements. See also Rock 
Creek Alliance v. U.S. Forest Service, 703 F.Supp.2d 1152 (D. Mont. 2010); Save Our Cabinets, 
2017 WL2345667. 
 
 Under the NFMA, all activities authorized by the USFS must be consistent with and 
comply with the Forest Plan. There is no exemption for mining projects under NFMA.  Thus, the 
agencies are under no obligation to amend, eliminate, or otherwise weaken the Plan prescriptions 
or Standards and Guidelines. 
 
 Indeed, the USFS cannot weaken or eliminate the standards contained in the Plan since 
that would, as the FEIS admits, be incompatible with the agency’s duties to protect the 
environmental and cultural resources and uses of the site.  As noted herein, these standards were 
enacted and implemented for a reason – to protect the important public resources covered by the 
Standards.   
 
 Further, although the FSEIS and Draft ROD argue that the USFS must amend the Forest 
Plan to accommodate the Project, such a weakening of these protections would violate a number 
of the laws governing the USFS’s decision in this case (see laws noted herein).  For example, 
under the Organic Act, and the 36 CFR Part 228 regulations, the agency cannot approve a mining 
PoO unless it can be demonstrated that all feasible measures have been taken to “minimize 
adverse impacts” on National Forest resources. See Rock Creek Alliance v. Forest Service, 703 
F.Supp.2d 1152, 1170 (D. Montana 2010) (Forest Service PoO approval violated Organic Act 
and 228 regulations by failing to protect water quality and fisheries).  See also Hells Canyon, and 
Save Our Cabinets.  Under 36 CFR 228.8, the agency must adequately protect wildlife and 
scenic values, among other public resources – the very resources protected by the current Plan 
requirements that the Amendment would eliminate/weaken. 
 
 Changing the Plan standards and other protections that were established to protect these 
resources would violate these protective standards and the agency’s statutory and regulatory 
duties noted herein.  In other words, even if the agency had the discretion to eliminate/weaken 
the Plan’s protective requirements, doing so would violate the protective requirements of the 
Organic Act, 228 regulations, and the laws, regulations, and policies noted herein aimed at 
protecting the non-mineral resources and uses of the area.  As a result, the proposed action 
alternative cannot be approved, as it would require the elimination/weakening of wildlife and 
environmental protection requirements. 
 
 The DROD and FSEIS also violate the agency’s duties under the Organic Act and Part 
228 regulations, which require the agency to “minimize” all adverse impacts and protect 
fisheries, wildlife, water and air quality, scenic values, and other resources. See 36 CFR 228.1, 
.8.  Here, as detailed above, the DROD and FSEIS violate these requirements and fail to 
adequately protect these resources, by  failing to adequately review the Project’s impacts upon 
them, failing to provide effective mitigation and prevention of these impacts, and failing to 
choose less damaging reasonable alternatives.  
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