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Forest Service NEPA Direction



Climate Change Considerations in 
Project Level NEPA Analysis

Basic concepts:

• FS may propose projects to increase the adaptive capacity 
of ecosystems, etc.

• Some projects present choices between carbon storage and 
GHG emissions.

• How best to develop alternatives and analyze effects?



Climate Change Considerations in 
Project Level NEPA Analysis

Consider two types of effects, 
when appropriate:

• The effects of a proposed 
project on climate change.

• The effects of climate
change on a proposed project.



Climate Change Considerations in 
Land Management Plan Revisions

Basic concepts:

• Manage lands for multiple uses with ecological, social, and 
economic sustainability

• Use the best available science on climate change.

• Address climate change during plan revision in terms of 
“need for change.”

• Increased value on monitoring and trend data.



Climate Change Considerations in 
Land Management Plan Revisions

Some focal areas:

• Understand how climate change is affecting the planning unit.

• Identify ecosystems most at risk due to climate change.

• Identify management responses that are feasible, realistic, 
and relate to anticipated effects.

• Consider appropriate adjustments to monitoring.



Scoping Comments and Objections



• Anecdata suggest a steady increase in “climate change”-related 
scoping comments and objection issues.

• FS should refrain from dismissing issues as “outside the scope.” 

• But also do not assume that documentation for every proposal must 
include a climate change discussion.

Scoping and Comments



“The FS has not taken a ‘hard look’ at how the project would be in accord 
with the agency’s 2010 National Roadmap for Responding to Climate 
Change, which includes guidance to:

• Assess vulnerability of species and ecosystems to climate change.
• Restore resilience
• Promote carbon sequestration
• Connect habitats, restore important corridors for fish and wildlife, 

decrease fragmentation and remove impediments to species migration

“The National Fish, Wildlife and Plants Climate Adaptation Strategy … 
describes climate change effects and emphasizes conservation of habitats 
and reduction of non-climate stressors to help fish and wildlife adapt.

“The FS also fails to acknowledge emissions of greenhouse gases from 
livestock grazing on FS allotments.”

Example of Objection Issue, Grazing Project



“The FS has not taken a ‘hard look’ at how the project would be in accord 
with the agency’s 2010 National Roadmap for Responding to Climate 
Change, which includes guidance to:

• Assess vulnerability of species and ecosystems to climate change.
• Restore resilience
• Promote carbon sequestration
• Connect habitats, restore important corridors for fish and wildlife, 

decrease fragmentation and remove impediments to species migration

“The National Fish, Wildlife and Plants Climate Adaptation Strategy … 
describes climate change effects and emphasizes conservation of habitats 
and reduction of non-climate stressors to help fish and wildlife adapt.

“The FS also fails to acknowledge emissions of greenhouse gases fro 
livestock grazing on FS allotments.”

Example of Objection Issue, Trail Project



• Objectors tend to use the same, or very similar, language when 
commenting on projects that do not involve oil, gas, and coal 
extraction.

• Responses by Region 4 objection review teams focus on “Climate 
Change Considerations for Project Level NEPA.”

• Possibly having standardized wording to address climate change 
objection issues would provide consistency.

A Few Observations



Forest Service Litigation



Quantitative emissions analysis generally not necessary.

Main consideration from a 
carbon perspective is 
to keep forests as forests.

Vegetation Management Projects



Quantitative emissions analysis is almost always necessary.

• Courts are moving toward an expansive 
reading of “reasonably foreseeable.”

• “Social cost of carbon” analysis 
not currently required unless 
the FS is otherwise preparing 
a cost-benefit analysis.

Fossil Fuel Projects



• “The FS failed to take a hard look at climate pollution 
impacts….  Specifically in its analysis of climate 
pollution, the FS EIS fails to address the fact that 
making additional coal available from the North Fork 
Coal Mining Area will reduce the price of coal-fired 
electricity, inducing greater demand for that electricity, 
and thus greater climate pollution.”

West Elk Litigation



• “The … SFEIS fails to disclose adequately the impacts 
and costs of the greenhouse gas pollution from coal 
mining that will foreseeably occur as a result of the 
[modifications]….  [T]he SFEIS failed to disclose the 
social cost of climate pollution or provide a reasonable 
basis for not using the social cost protocol.”

West Elk Litigation



Pete Gomben
Administrative Review and Litigation Coordinator

Intermountain Regional Office
pgomben@fs.fed.us

(801) 625-5069

Climate Change in NEPA, Objections, 
and Project-Specific Litigation

mailto:pgomben@fs.fed.us




M’Leah Woodard
Attorney- Advisor

USDA Office of the General Counsel

CLIMATE CHANGE LITIGATION:
Past, Present, Future

May 24, 2018



Overview

• Environmental Law
• Early Climate Change Litigation
• A Win and a Loss
• Take Home Points



Judicial System
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Precedent                             

• Following previous decisions
• Stare decisis
• Stand by what has been decided. No not unsettle 

the established



Environmental Law
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Early Climate Change Litigation
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Village of Kivalina v. ExxonMobil Corporation
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Successful Early Claims

Photo source: Inside Climate News
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How Much Climate Change Litigation?

Source:  Sabin Center for Climate Change Law/Columbia Law School/Arnold & Porter (March 2018)
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Example 1: WildEarth Guardians v. USFS (D. Colorado)



Example 2: High Country Conservation Advocates v. USFS 



NEPA Analysis -

• State assumptions made
• Identify methodologies
• Use credible science/ data
• Listen to other viewpoints
• Explain relevance and rationale



Juliana v. United States
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Juliana v. United States
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LUNCH TIME
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