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USDA Forest Service
Record of Decision
Rock Creek Project

1.1 Introduction

This document is the U.S. Department of Agriculture (USDA), Kootenai National Forest (KNF) Record
of Decision (ROD) for the Rock Creek Project. The KNF intends to approve an Amended Plan of
Operations for Phase | of the Rock Creek Project, a copper and silver underground mine and associated
facilities in northwestern Montana, near Noxon in Sanders County (Figure 1), consistent with Phase | of
Alternative V as presented in its Final Supplemental Environmental Impact Statement (Final SEIS)
(Figure 2). RC Resources, Inc. (RCR), a wholly owned subsidiary of Hecla Mining Company (Hecla),
will be the project operator. RCR currently owns the mineral estate for the Rock Creek ore deposit
beneath and adjacent to the Cabinet Mountains Wilderness (CMW) in the Cabinet Ranger District of the
Kaniksu National Forest, which is administered by the KNF (Figure 3).

The proposed action will affect private and National Forest System (NFS) lands (Figure 3). To operate,
the project will require a Plan of Operations for Phase | approved by the KNF, as well as permits and
approvals from the Montana Department of Environmental Quality (DEQ), U.S. Army Corps of
Engineers (Corps), and other state and local agencies. USDA Forest Service (Forest Service) authorities
apply only to NFS lands and do not extend to private lands within or adjacent to the KNF.

The CMW became a unit of the National Forest Wilderness Preservation System with the passage of the
Wilderness Act on September 3, 1964. The Wilderness Act requires the Forest Service to ensure that valid
rights exist before approving mineral activities inside a congressionally designated wilderness area. To
establish valid existing rights, mining claimants must show they have made a discovery of a valuable
mineral deposit on the claim(s) before the withdrawal date and have maintained that discovery. In 1985,
the Forest Service determined that RCR’s predecessor-in-interest had established valid existing rights to
the deposit. The Bureau of Land Management issued patents to 99 lode mining claims (1,686 acres within
the CMW and 123 acres outside but adjacent to the CMW). In accordance with the Wilderness Act,
RCR’s predecessor-in-interest received a patent only to the minerals within the wilderness, with the
federal government retaining the surface estate. For those claims outside the wilderness, RCR received
title to both the surface and mineral estate. These patented mining claims contain the ore reserves RCR
has proposed to mine. Holders of validly existing mining claims within National Forest Wilderness are
accorded the rights provided by U.S. mining laws and must comply with the Forest Service mineral
regulations. Mining operations can occur in the wilderness but may be subject to additional management
requirements to those imposed on operations outside of a wilderness, provided those requirements do not
prevent the operator from exercising their rights under U.S. mining laws.

This document is the KNF ROD only. DEQ and the KNF issued a joint ROD on the proposed Rock Creek
Project in 2001, and DEQ’s decision remains in effect (Section 1.2.1, Project History). Decisions by other
agencies are documented in separate decision documents (Section 1.7, Permits, Licenses, and Approvals
Needed to Implement the Decision).

This document describes the KNF decision, rationale for the decision, and alternatives considered in
reaching the decision. It also includes a discussion of preferences among alternatives based on relevant
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factors and how I, the KNF Supervisor, balanced those factors in the decision-making process. Key
requirements for beginning Phase | are described in Section 1.4.1.1, Key Requirements before Phase |
Initiation.

1.2 Background

1.2.1 Project History

In 1987, ASARCO submitted a Plan of Operations/Application for a Hard Rock Operating Permit for the
Rock Creek Project to the KNF and the former Montana Department of State Lands (now DEQ). A Draft
Environmental Impact Statement (DEIS) for the Rock Creek Project was issued in 1995, followed by a
Supplemental DEIS in 1998. The focus of the Supplemental DEIS was the development and evaluation of
the KNF’s and DEQ’s preferred alternative, Alternative V, which included improvements in wastewater
treatment, pipeline construction, and paste tailings deposition as a form of tailings disposal. Alternative V
was developed to address comments on the 1995 DEIS.

In 1999, Sterling Mining Company (Sterling) purchased the mine property and mining claims from
ASARCO. The property was ultimately conveyed to RCR, a subsidiary of Revett Mining Company, Inc.
(Revett). In June 2015, Hecla acquired Revett and all associated subsidiary organizations, as well as its
assets, which include the Troy Mine and the Rock Creek Project. Soon thereafter, the name of Revett
Mining Company, Inc. was changed to Hecla Montana, Inc. RCR, a wholly owned subsidiary of Hecla
Montana, Inc., is the project proponent for the Rock Creek Project. RCR has indicated it intends to
advance the permitting of the Rock Creek Project.

1211 Prior National Environmental Policy Act Analysis

The KNF and DEQ issued a Final EIS (FEIS) and a joint ROD for the Rock Creek Project in 2001. The
U.S. Environmental Protection Agency (EPA) and the Corps were cooperating agencies. The 2001 FEIS
analyzed potential impacts of Sterling’s proposed action—construction and operation of the Rock Creek
Project—and four alternatives. The KNF and DEQ selected Alternative V for implementation in the 2001
ROD.

1.2.1.2 Litigation History

The adequacy of the U.S. Fish and Wildlife Service’s (USFWS) 2000 Biological Opinion (BO) on the
Rock Creek Project was challenged in federal court, and in 2002 the USFWS withdrew its BO as a
requirement for litigation settlement (Section 1.7.1.6, U.S. Fish and Wildlife Service—Biological
Opinions). Without a valid BO, the KNF could not demonstrate that the 2001 ROD met Endangered
Species Act (ESA) requirements during the appeal review and therefore withdrew its part of the 2001
Joint KNF and DEQ ROD. The USFWS issued a new BO in 2003, followed by the KNF’s issuance of a
new ROD in 2003.

The KNF prepared a Supplemental EIS (SEIS) in response to a March 2010 U.S. District Court decision
in Rock Creek Alliance et al. v. USFS, Revett Silver Company, and USFWS (CV 05-107-M-DWM and
CV 08-028-M-DWM consolidated). In its May 2010 opinion, the court found deficiencies in the 2001
FEIS. The court remanded the 2001 FEIS to the Forest Service for further action and vacated the Forest
Service’s 2003 ROD. Deficiencies found by the court are that the Forest Service (1) failed to clearly
require Revett Silver Company, now RCR, to implement the sediment source reduction measures during
Phase | of the Rock Creek Project; (2) did not consider supplemental information about bull trout
populations and habitat in a National Environmental Policy Act (NEPA) document; and (3) did not show
Riparian Habitat Conservation Areas clearly enough to determine effects. In addition, other resource
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analyses where the Forest Service identified significant new circumstances or information relevant to
environmental concerns and bearing on the proposed action or its impacts were updated in the SEIS.

The Final SEIS addresses the deficiencies found by the court by:

- Describing sediment source reduction measures, monitoring separately for Phase | and Phase
I1, and providing an updated analysis of potential effects of increased sediment from
implementation of the alternatives and the effectiveness of sediment mitigation

- Incorporating supplemental information about bull trout populations and habitat

« Providing updated maps and descriptions of Riparian Habitat Conservation Areas and
disclosing an updated analysis of Riparian Habitat Conservation Areas

Sediment source reduction measures are clarified for Phase | and Phase Il in Section 2.3.1.16 and
Appendix N of the Final SEIS. Monitoring of sediment mitigation is described in Section 4.7 of the
updated Appendix K to the Final SEIS. Section 4.7 of the Final SEIS provides an updated analysis of
potential effects of increased sediment from implementation of the alternatives and the effectiveness of
sediment mitigation. In summary, as a result of new road construction, road reconstruction and
improvements, road obliteration, and facility development, an estimated 66.1 tons per year in annual
sediment yield at the height of construction was predicted. To compensate for a possible underestimation
of effects and model inaccuracy, the mitigation requirement established for the mine project was 400 tons
for the combined Phase | and Phase Il activities within the Rock Creek watershed. Phase | sediment
mitigations implemented simultaneous with road activities will reduce sediment delivery to streams by
234 tons per year after mitigations are implemented, which, based on the land-disturbing activities that
would occur in Phase I, will be more than required to mitigate Phase | effects. Compliance with terms and
conditions of the existing Montana Pollutant Discharge Elimination System (MPDES) permits for Phase |
will ensure that sediment effects are minimized.

Supplemental information about bull trout populations and habitat, including current bull trout critical
habitat and survey data, is provided in Final SEIS Sections 3.13 and 4.13. The analysis of effects on bull
trout and its habitat in Section 4.13 also was updated to include new information since the 2001 FEIS was
issued, specifically, Kootenai National Forest Land Management Plan (2015 KFP) standards and
guidelines including Inland Native Fish Strategy standards and guidelines, designation of bull trout
critical habitat, development of a 3D groundwater model, clarification of Phase | and Phase Il sediment
mitigation, and minor modifications to Phase | of Alternative V. The KNF reinitiated formal consultation
with the USFWS in March 2017 following submission of a Supplemental Biological Assessment (BA) for
bull trout and bull trout critical habitat. As a result, the USFWS issued a revised BO in November 2017,
concluding the proposed action is “not likely to jeopardize” the continued existence of bull trout, and
“would not result in the adverse modification or destruction of designated bull trout critical habitat.”

The Final SEIS provides updated maps of the project facilities and Riparian Habitat Conservation Areas.
Final SEIS Section 3.11 provides an updated description of Riparian Habitat Conservation Areas, and
Section 4.11 discloses an updated analysis of the effects on Riparian Habitat Conservation Areas. Less
than 1 acre of Phase | surface disturbance will occur in Riparian Habitat Conservation Areas, at the
borrow area in Lower Rock Creek. Potential effects on Riparian Habitat Conservation Areas of sediment
generated from Phase | activities will be mitigated through implementation of the Sediment Mitigation
Plan and compliance with existing MPDES permits.

1.21.3 SEIS Preparation

For the SEIS, the KNF’s preferred alternative (Alternative V) was clarified and refined. The analyses
disclosed in the 2001 FEIS were updated or supplemented for resources that may have been significantly
affected by changes in circumstances or new information. Only the specific issues associated with
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supplemental information pertaining to Alternative V were addressed; therefore, not all the subsections
within each resource section were included. Issues satisfactorily addressed in the 2001 FEIS were not
discussed in the SEIS.

1.2.1.4 Draft ROD Preparation and Objection Review Final SEIS

The KNF prepared the Draft ROD and Objection Review Final SEIS in 2017 and completed an
administrative review of the Draft ROD in accordance with the requirements of 36 Code of Federal
Regulations (CFR) 218. The Objection Reviewing Officer issued a response letter on October 31, 2017,
instructing the KNF Supervisor to issue a Final ROD that will approve only Phase | activities. Following
completion of Phase | and based on monitoring data and analysis, the KNF will make a new decision
regarding Phase Il in a separate decision document.

1.2.1.4.1 Cooperating Agencies

Montana Department of Environmental Quality. Because DEQ’s decision in the 2001 ROD remains in
effect, DEQ did not participate in the Final SEIS.

U.S. Army Corps of Engineers. The Corps is the permitting authority for the discharge of dredged or fill
material into wetlands and nonwetland waters of the U.S. The Corps was a cooperating agency for the
Final SEIS.

U.S. Environmental Protection Agency. The EPA has oversight responsibility for federal Clean Water Act
(CWA) programs delegated to and administered by DEQ. The EPA may also intervene to resolve
interstate disputes where discharges of pollutants in an upstream state may affect water quality in a
downstream state. The EPA also reviews 404 permit applications and provides comments to the Corps.
The EPA has veto authority under the CWA for decisions made by the Corps on 404 permit applications.
The EPA also has responsibilities under NEPA and the federal Clean Air Act (CAA) to cooperate in the
preparation of EISs and to review draft EISs and federal actions potentially affecting the quality of the
environment. In addition, the EPA evaluates the adequacy of information in EISs, the overall
environmental impact of proposed actions, and various alternatives.

The EPA served as a cooperating agency for the Final SEIS. The EPA provided comments on the Draft
SEIS during the public comment period (Section 1.8.3, Changes Suggested by Tribes, Agencies, and the
Public and the KNF’s Response). The EPA’s detailed comments and the KNF’s responses are in
Appendix S of the Final SEIS. The EPA provided comments on the Objection Review Final SEIS and the
Draft ROD, and the KNF’s response letter is available in the project record.

Besides reviewing the Draft SEIS and Objection Review Final SEIS, the EPA’s involvement in the SEIS
related to the groundwater model used for analysis in the Final SEIS and making recommendations
related to the development of the Appendix K conceptual monitoring plans (Attachment 3). Specifically,
the EPA reviewed the model report and participated in several meetings and conference calls with the
KNF and Hydrometrics, Inc. (Hydrometrics) (model contractor). The EPA also provided comments on the
model report. Finally, the EPA provided recommendations for data collection and project mitigation and
management measures that the KNF incorporated into Appendix K (Attachment 3).

1.2.1.4.2 Public Review of the SEIS

The Draft SEIS was released for a 45-day public comment period on February 19, 2016. In total, the KNF
received 8,632 letters, comment sheets, and transcripts on the draft (Section 1.8.1, Public Participation).
The Draft ROD and Objection Review Final SEIS were released for a 45-day public comment period on
June 21, 2017.
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The Draft and Final SEIS, the 2001 FEIS, the 2003 ROD, the 2017 Draft ROD, and other project
documents are available on the KNF webpage
(https://www.fs.usda.gov/detail/kootenai/landmanagement/projects/?cid=stelprdb5327758) or may be
obtained in electronic (compact disc) format from Katelyn Miller, Project Coordinator, Supervisor’s
Office, 31374 U.S. Highway 2, Libby, Montana 59923; by phone at (406) 293-6211. Hard copies are
available at the Laurie Hill, Lincoln County, Mansfield, Montana State, and Thompson Falls libraries, at
the Trout Creek Ranger Station in Trout Creek, MT, and the Kootenai Forest Supervisor’s Office in Libby,
MT.

1.2.2 Proposed Action

The Rock Creek Project is a copper and silver underground mine project proposed by RCR. The proposed
action is to implement the project, which will allow for the construction of an evaluation adit into the
Rock Creek deposit for purposes of collecting data to refine the final mine design. RCR currently owns
the mineral estate for the Rock Creek ore deposit beneath and adjacent to the CMW in the Cabinet Ranger
District of the Kaniksu National Forest, which is administered by the KNF. The evaluation adit portal pad
will be located within the Kaniksu National Forest, and access to the portal pad will be via NFS roads
#2741 and #150.

Before construction of the evaluation adit, RCR will submit all reclamation, grading, and revegetation
plans for all Phase I-related facilities not already covered in the Phase | Reclamation Plan described in
the Rock Creek Evaluation Adit License Application to the KNF and DEQ for review and final approval,
as described in Attachment 1. If after 5 years from initiating construction of the evaluation adit, the
remaining selected alternative activities have not proceeded, the KNF will consult with RCR; DEQ;
Montana Fish, Wildlife, and Parks (FWP); EPA; USFWS; tribal representatives; and other interested
agencies on interim or final reclamation plans to be implemented as outlined below, and the timeframes
for implementation.

If subsequent phases were not authorized and implemented, RCR would reclaim all project-related
facilities in accordance with DEQ permits and approvals. Any existing monitoring well installed by RCR
or its predecessors on NFS lands would be removed and plugged according to Administrative Rules of
Montana (ARM) 36.21.810. The well casing would be removed below the ground surface, and the well
covers removed and disposed off-site. The small area associated with the monitoring well would be
regraded to blend with the natural surroundings. The area would be ripped if appropriate, and soil would
be placed consistent with the general soils placement plans. All other monitoring equipment, such as
electronic data collection devices, would be removed.

1.2.3 Purpose and Need

The KNF’s overall purpose and need is to process RCR’s proposed Plan of Operations and to follow all
applicable laws, regulations, and policies pertaining to the proposal. The role of the KNF under its
primary authorities in the Organic Administration Act, Locatable Minerals Regulations 36 CFR 228
Subpart A, and the Multiple Use Mining Act is to reasonably regulate mining activities to minimize
adverse environmental effects on NFS surface resources and comply with all applicable environmental
laws. The KNF has no authority to unreasonably circumscribe or prohibit reasonably necessary activities
under the General Mining Act that are otherwise lawful.

From the perspective of the Forest Service, the need is to:

« Respond to RCR’s proposed Plan of Operations for the Rock Creek copper and silver deposit
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- Ensure the alternative selected in this ROD requires the operator to comply with applicable
federal and state laws and regulations

- Ensure the alternative selected in this ROD, where feasible, minimizes adverse environmental
impacts on NFS surface resources

- Ensure measures are included, where practicable, that provide for reclamation of the surface
disturbance

1.3 Issues Considered

During initial EIS scoping, the KNF and DEQ identified the significant issues from written comments and
a series of public and agency meetings. These issues were used as criteria in defining and evaluating the
alternatives. Eight issues, defined as indicators of potentially significant effects, emerged from the
scoping process:

- Issue 1: Effects on quantity and quality of Montana and Idaho surface water and groundwater

- Issue 2: Effects on fish and wildlife and their habitats and current and proposed threatened
and endangered (T&E) species

- Issue 3: Stability of the tailings facility

« Issue 4: Impacts on socioeconomics of surrounding communities

« Issue 5: Effects on old growth ecosystems

- Issue 6: Effects on wetlands and nonwetland waters of the U.S.

- Issue 7: Effects on public access and traffic safety

- Issue 8: Effects on aesthetic quality, including noise, visual, and wilderness experiences

The descriptions of the eight issues originally defined and the means for predicting their associated
impacts are found on pages 2-1 through 2-4 of the 2001 FEIS. Two new issues identified for the Final
SEIS are described below. Not all issues have bearing on Phase | activities; however, the issues pertain to
the project as a whole and were instrumental in defining the alternatives considered and selecting Phase |
activities associated with Alternative V of the Rock Creek Project.

Issue 9: Effects on the traditional cultural property of the Kootenai tribal people

After the 2001 FEIS and ROD were issued, consultation between the KNF and the Confederated Salish
and Kootenai Tribes in 2007 indicated that the development of the Rock Creek Mine may threaten an area
identified by the tribes as a sacred site and a traditional cultural property (TCP). A TCP may be eligible
for listing on the National Register of Historic Places because of its association with cultural practices or
beliefs of a living community that (a) are rooted in the history of the community or tribe, and (b) are
important in maintaining the continuing cultural identity of the community or tribe.

Issue 10: Subsidence risk

Subsidence is the sudden sinking or gradual downward settling of the earth’s surface with little or no
horizontal motion. In 2005, two sinkholes developed above the Troy Mine. In 2012, previously unknown
evidence of trough subsidence was observed above the Troy Mine. Due in part to similarities in their
geologic settings, RCR proposed an underground room-and-pillar mining method for the Rock Creek
Project similar to that used at the Troy Mine. Subsidence is a concern for the Rock Creek Project because
the underground mine will be beneath the CMW.
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1.4 KNF Decisions and Rationale for Decisions

I, the KNF Supervisor, must make a number of decisions on RCR’s proposal and its associated permits.
The decisions must comply with all applicable federal environmental laws and regulations. Forest Service
decision authority applies only to NFS lands and does not extend to private lands within or adjacent to the
KNF.

141 KNF Decisions

The decision objective is to select an action that recognizes the legal rights of RCR, while protecting the
environment in compliance with applicable laws, regulations, and policies. The EIS process was used to
develop the necessary information to make an informed decision as required by NEPA, Forest Service
Locatable Minerals Regulations at 36 CFR 228 Subpart A, and the Mining and Minerals Policy Act.

As the KNF Supervisor, | have determined in accordance with 36 CFR 228.5(a)(3) that changes and
additions to the submitted Plan of Operations are necessary to meet the purposes of the applicable statutes
and regulations. The required changes and additions to the submitted Plan of Operations are detailed in
the following sections of this ROD. It is my decision to approve an amended Phase | Plan of Operations
for the evaluation of the Rock Creek copper and silver deposit consistent with Alternative V of the Final
SEIS as modified by this ROD. An amended Phase I Plan of Operations consistent with this decision must
be submitted to me for my approval before implementation. RCR may only commence activities under
the amended Plan of Operations after the KNF confirms that the requirements associated with Phase | of
the Plan of Operations have been met and after RCR has received a signed approval from me to proceed.

Phase | of Alternative V, which | have selected for implementation, will subsequently be called the
“selected alternative” and is summarized in Section 1.4.2, Description of the Selected Alternative
(Alternative V), below and described in Attachment 1.

The selected alternative includes applicable modifications, mitigations, and monitoring plans made since
the 2003 ROD. This ROD includes a description of the selected alternative (Attachment 1) and revised
stipulations (Attachment 2). The selected alternative includes Conceptual Monitoring Plans (Attachment
3) as well as the KNF’s Terrestrial Threatened and Endangered Species Mitigation Plan (Attachment 5)
and Bull Trout Mitigation Plan (Section 1.5.1.6, Endangered Species Act, and Attachment 1 Section 2.10,
Monitoring and Mitigation Plans). | accept, and the KNF will implement or require RCR to implement,
all terms and conditions applicable to Phase | from the USFWS BO for the grizzly bear (Attachment 6),
and the terms and conditions from the USFWS 2017 revised BO for bull trout and bull trout critical
habitat (Attachment 7), consistent with USFWS’s 2018 letter clarifying the terms and conditions..

My decision also includes approval of an amendment to the 2015 Kootenai Land Management Plan, also
known as the Kootenai Forest Plan (2015 KFP), in order to implement the selected alternative while still
maintaining consistency with the 2015 KFP. Forest Service approval of mineral exploration must comply
with applicable forest plan direction, and the Forest Service cannot prohibit locatable minerals operations
on lands subject to the United States mining laws either directly or by regulation amounting to a
prohibition. A forest plan amendment is required if proposed evaluation activities cannot comply with any
applicable forest plan component after all reasonable stipulations to minimize adverse environmental
impacts on NFS surface resources have been included per 36 CFR 228. The 2015 KFP amendment allows
a project-specific variance suspending the requirement for full consistency with one forestwide guideline.
The amendment is summarized in Section 2.11 of Attachment 1 and described fully in Attachment 4.

My decision allows RCR to disturb 10.4 acres of NFS land. The selected alternative will result in
construction of the evaluation adit and support facilities. During Phase |, water from the evaluation adit
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will be treated and discharged to infiltration ponds (groundwater). Environmental requirements in
addition to those proposed by RCR will be incorporated to avoid (or where feasible, minimize or
eliminate) environmental impacts.

Monitoring will help detect trends as well as indicate if additional measures might be needed to minimize
impacts. Action levels or thresholds will be developed to determine if additional actions or modification
of mitigation is needed. Contingency measures will be developed to respond to and control any
unacceptable impacts that may be detected, as determined from monitoring. All plans, mitigation
measures, and monitoring requirements must be submitted and approved by the KNF as sequenced and
outlined in this ROD prior to the Forest Service approving RCR to proceed with those actions affecting
NFS lands. All disturbances related to the evaluation activities will be fully bonded for reclamation
(Section 1.9, Reclamation Bond (Financial Assurance)).

My decision requires RCR to:

- Agree to and submit for my approval an amended Plan of Operations for Phase | consistent
with (1) this ROD; (2) the selected alternative of the Final SEIS (as described in Attachment
1 of this ROD); and (3) the stipulations, monitoring, and mitigation measures specified in
Attachment 1, Attachment 2, Attachment 4, and Attachment 6.

- Commence activities associated with the amended Plan of Operations only after the KNF
confirms that the terms associated with Phase | have been met and after RCR has received a
signed approval from me to proceed.

- Proceed with the selected alternative as summarized below in Section 1.4.2, Description of
the Selected Alternative (Alternative V), and described fully in Attachment 1. Key items that
RCR must complete before Phase | are summarized below in Section 1.4.1.1, Key
Requirements before Phase I Initiation. A list of requirements for Phase I is in Attachment 2.

- Post a joint reclamation bond to ensure that both federal and state reclamation requirements
are met. The KNF and DEQ will share responsibility to monitor and inspect the Rock Creek
Project. As stipulated in the 1989 Memorandum of Understanding (MOU) between the Forest
Service-Northern Region and the Montana Department of State Lands (now DEQ), a joint
reclamation bond will be held by the KNF and DEQ to ensure compliance with the
reclamation plan, associated approved Phase | Plan of Operations, and DEQ’s Exploration
License. If RCR defaults on its obligations, the agencies may jointly or separately collect the
bond with the concurrence of the other agency. Even if the reclamation bond is collected by
one of the agencies, the bond must be expended in a manner that satisfies both federal and
state reclamation requirements. Financial assurance is discussed in more detail in Section 1.9,
Reclamation Bond (Financial Assurance) and in Final SEIS Section 1.6.6, Financial
Assurance.

DEQ’s permit decision and associated conditions on MPDES permits, DEQ’s decision and associated
conditions on a 401 certification, and DEQ’s decision and associated conditions on other state water
quality permits constitute compliance with Montana water quality requirements and CWA requirements
regarding water quality (Section 1.5.1.5, Clean Water Act). DEQ’s permit decision and conditions on the
air quality permit constitute compliance with CAA requirements (Section 1.5.1.4, Clean Air Act).
Similarly, the Department of Natural Resources and Conservation’s permit decision and associated
conditions on any beneficial water use permit constitute compliance with Montana water use
requirements (Section 1.5.1.14, Montana Water Use Act and the Montana Reserved Water Rights
Compact).

My decision is based on a thorough review of the Final SEIS, review of public and agency concerns
received on this project, consultation with cooperating and regulatory agencies, consultation with
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interested tribes, and the project record. A full disclosure of impacts as a result of my decision is described
in Chapter 4 of the Final SEIS for the Rock Creek Project. | considered relevant scientific information,
public concerns and opposing viewpoints, scientific uncertainty, and risk, which are discussed in the
Chapters 3 and 4 resource sections of the Final SEIS. | met with interested members of the public to listen
to their concerns and issues to help me in formulating my decisions. My rationale for selecting Phase | of
Alternative V as the selected alternative is discussed below in Section 1.4.4, KNF Rationale.

1411 Key Requirements before Phase | Initiation

The KNF will use the evaluation adit data to supplement, confirm, refine, and modify, if necessary, data
assumptions and analyses conducted in the Final SEIS and the 2001 FEIS. RCR will develop an
evaluation adit to the Rock Creek ore body and will use the evaluation adit to:

- Evaluate a portion of the ore zone in the Chicago Peak ore block and compare this
information with drill hole information in this area

- Evaluate the Copper Lake Fault (Figure 4) and collect additional information on the strike,
dip, and offset of the fault

- Obtain rock mechanics data to aid underground mine design
- Obtain hydrologic and geochemical data to supplement previous data and analysis
»  Obtain bulk ore samples for metallurgical testing

RCR must comply with the following key items and receive KNF approval before proceeding with Phase
I (a list of requirements is in Attachment 2):

- Amend and update the Plan of Operations for Phase | to make it consistent with the selected
alternative (Attachment 1) and stipulations and mitigation measures (Attachment 2).

- Develop a Monitoring Action Levels portion and the Contingency Action Plan portion of the
Plan of Operations for Phase | as outlined in the agencies’ conceptual monitoring plans
(Attachment 3), consistent with the selected alternative, as described in Attachment 1.

« Develop Rock Mechanics Data Collection and Subsidence Monitoring Plans (Section 1.7 in
Attachment 3). A detailed plan for data collection and monitoring during the Phase |
evaluation adit and a preliminary monitoring plan for full mine build-out (Phase I1) will be
submitted for agency approval before Phase | dewatering (before the evaluation adit
intercepts bedrock groundwater).

- Submit an updated mine plan before Phase | that will take into account the Troy Mine
subsidence in its proposal for future pillar designs and highlight how the design accounts for
and differs from failed designs at the Troy Mine. The updated plan will consist of a
description of the proposed mining method, focusing on preliminary pillar sizing, height-to-
width ratio, and drive sizes.

- Submit for KNF approval a detailed Explosive Handling and Blasting Plan that describes the
blasting agents that will be used for various conditions, powder factors used, housekeeping
practices, and other relevant information to minimize the potential for elevated nitrate or
ammonia concentrations occurring in surface water.

- Amend and update the reclamation portion of the Plan of Operations for Phase | to make it
consistent with the selected alternative and ROD.

- Submit a reclamation performance bond acceptable to the KNF and DEQ for Phase I.

- Submit Phase | monitoring plans consistent with (1) the agencies’ conceptual monitoring
plans (Attachment 3); (2) the terms and conditions in the USFWS BOs (Attachment 6 and
Attachment 7), and (3) conditions of any other permit or approval, such as a beneficial water
use permit.
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- Summarize monitoring data collection activities and how the data will be used in a Phase |
Data Evaluation Plan, to be submitted to the KNF for approval before Phase | dewatering.

- Implement the monitoring for any resource, such as water resources, required in Phase |
before and after dewatering of the evaluation adit, consistent with the approved monitoring
plans.

- Submit final mitigation plans consistent with the selected alternative, Threatened and
Endangered Species Mitigation Plan (Attachment 5 and Section 2.10 of Attachment 1), the
terms and conditions of the BOs, and other state and federal permits or approvals.

- Implement all mitigation for all resources (such as fisheries or wildlife) and modifications
required before initiating Phase |, as outlined in the selected alternative described in
Attachment 1.

- Implement the terms and conditions relevant to Phase | as required by the 2006 BO and 2017
revised BO (Attachment 6 and Attachment 7).

- Obtain appropriate permits and a 401 certification from DEQ, unless certification is waived
by DEQ, for Phase I activities if they include a discharge into waters of the U.S.

- Commence activities associated with the evaluation (Phase 1) only after the terms associated
with the phase have been met and after RCR has received signed approval to proceed from
the KNF Forest Supervisor.

1.4.1.2 Data Collection and Monitoring Plan Submittal during Phase |

The KNF will use the evaluation adit data to supplement, confirm, refine, and modify, if necessary, data
assumptions and analyses conducted in the Final SEIS and the 2001 FEIS. Information collected during
construction of the evaluation adit will be used to develop and direct monitoring programs and mine
designs during operations if the project is subsequently approved and implemented. Before making a
decision on the project’s Phase |1, the KNF will assess whether the new data will require substantial
revisions to the analyses conducted in support of Phase Il of the project that are relevant to environmental
concerns. The KNF will conduct additional NEPA analysis for Phase Il of the project if the evaluation adit
data indicates the need for substantial changes that are relevant to environmental concerns or identify or
constitute significant new circumstances or information relevant to environmental concerns and bearing
on Phase Il of the project, as required by 40 CFR 1502.9(c)(1).

Although my decision to approve an amended Phase | Plan of Operations does not require it, RCR may
collect additional data on NFS lands, as necessary, to inform aspects of the Phase 1l monitoring and
project design relevant to environmental concerns. In addition, RCR may submit monitoring plans for
Phase Il activities following completion of Phase | activities. Although anticipated to be negligible, any
ground disturbing activities associated with data collection efforts will be required to be reviewed and
approved by the KNF.

1.4.1.3 Review of Phase | Plans and Reports

The KNF may use two approaches to obtain advice on technical matters relating to the Plan of
Operations: (1) hiring an expert independent third-party contractor, to be funded by RCR; or (2) forming
an informal interagency Technical Advisory Group of experts. These approaches can be used separately,
or in combination, to obtain this additional expertise. The KNF will determine the approach that will be
used to address a particular issue on a case-by-case basis, based on the best source of expert review and
the complexity and significance of the issue. RCR will fund any required third-party consultant services.
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During Phase I, RCR will fund an independent technical advisor to assist the KNF and DEQ in reviewing
the subsidence monitoring plan, underground rock mechanics data collection plan, and mine plan. The
technical advisor will be selected and directed by the KNF and DEQ through an agreement with RCR.
RCR will facilitate underground inspections of the evaluation adit by the third-party technical advisor.
RCR will provide representatives of the KNF and DEQ reasonable access to the underground workings to
observe data collection and evaluation adit development. RCR will provide underground access, logistical
support, and all information required by the technical advisor to complete a review of underground rock
mechanics data collection. Assessments of the underground workings by the technical advisor may occur
as frequently as quarterly, with the results of the inspections compiled into an annual assessment report.
This annual report from the technical advisor will incorporate data collected as part of the ongoing
monitoring program and will be in addition to the annual report prepared by RCR. The technical advisor
will have no financial interest in the Rock Creek Project. All access by KNF and DEQ representatives or
their technical advisor shall comply with the applicable MSHA and any other established mine safety
requirements.

One or more Technical Advisory Groups may be formed to advise the KNF deciding official on technical
matters pertaining to the Plan of Operations for either Phase | or Il. The Technical Advisory Groups will
consist of the KNF project manager; supporting Forest Service staff or third-party contractors with
expertise on specific issues involving disciplines such as geochemistry, groundwater hydrology, rock
mechanics, and tailings management; and staff from local, state (including Idaho), and federal agencies
the KNF invites (and who accept) with a technical background related to the issues to be addressed. The
Federal Advisory Committee Act restricts the ability of the Forest Service to allow nongovernmental
entities to serve on advisory committees.

The public will have the right to review permit files and monitoring reports. Monitoring reports, technical
reports, and other documents related to the Rock Creek Project will be available upon request from the
KNF Forest Supervisor’s Office or on the KNF website. If a person or organization believes there was an
unreported violation or potential for environmental harm, that person or organization may notify the KNF
and DEQ.

1.4.2 Description of the Selected Alternative (Alternative V)

Phase | of Alternative V, the selected alternative, is fully described in Attachment 1. Development of the
selected alternative will require construction of an evaluation adit and associated facilities. The facilities
and other elements of the selected alternative are shown in Figure 2.

The selected alternative includes applicable modifications, mitigations, and monitoring plans from
Alternatives 111 and 1V, as well as components from Alternative 1. The selected alternative also includes
modifications resulting from more detailed design of Phase | facilities, the KNF’s modifications made to
address deficiencies identified by the District Court, and the KNF’s evaluation of new and changed
conditions since the 2003 ROD (Attachment 1). The 2003 ROD contained a list of stipulations that were
required at that time for issuance of DEQ mining permits and KNF authorization. The stipulations for the
selected alternative were updated and are attached to this ROD (Attachment 2).

The selected alternative incorporates the KNF’s Conceptual Monitoring Plans (Attachment 3), as well as
the KNF’s Terrestrial Threatened and Endangered Species Mitigation Plan (Attachment 5), as modified
by the terms and conditions of the 2006 BO (Attachment 6). The selected alternative also incorporates the
Bull Trout Mitigation Plan (Section 2.10 of Attachment 1), consistent with the terms and conditions from
the USFWS 2017 revised BO for bull trout and bull trout critical habitat (Attachment 7), as clarified by
USFWS’s 2018 letter.
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Implementation of the selected alternative, Phase | of Alternative V, requires an amendment to the 2015
KFP for the alternative to be consistent with the 2015 KFP. The 2015 KFP amendment allows a project-
specific variance suspending the requirement for full consistency with one forestwide guideline. For a
brief discussion of 2015 KFP compliance, see Section 1.5.1.16, National Forest Management Act/2015
Kootenai Forest Plan; the complete amendments and rationale are in Attachment 4.

1.4.3 Environmentally Preferred Alternative

NEPA requires the identification of an environmentally preferred alternative (40 CFR 1508.2(b)). The
environmentally preferred alternative is the alternative that has the least impact on the physical and
biological environment and that best protects, preserves, and enhances historic, cultural, and natural
resources. Economic, social, technical, and agency mission factors are not considered in the identification
of this alternative. The No Action Alternative, Alternative 1, is the alternative that best meets this
definition. Mining would not occur and there would be no mining-related disturbances under this
alternative at this location. Phase | of Alternative V is the environmentally preferable action alternative.
This alternative meets the purpose and need for the proposal and includes feasible and practicable
measures to minimize adverse environmental impacts on KNF surface resources. See Chapter 4 of the
2001 FEIS and Chapter 4 of the Final SEIS for more detail on impacts under the various alternatives.

1.4.4 KNF Rationale

My decision considered (a) how the project complies with federal and state laws and regulation and
policy mandates, (b) how the project meets the objectives of the Forest Service’s Minerals Program
Policy of 1995, (c) how the project meets the direction of the 2015 KFP, and (d) how the project
addressed the key issues identified during scoping and the public’s concerns and expectations. The
selected alternative provides the best balance among the 10 key scoping issues and other concerns
identified during the public involvement process (see Section 1.8, Public, Agency, and American Indian
Participation, for a discussion of the public involvement process). | have determined that the 10 issues
identified in the Final SEIS and summarized in this ROD (Section 1.3, Issues Considered) have been
addressed through the development and incorporation of the mitigation (Attachment 1, Attachment 2, and
Attachment 5), stipulations (Attachment 2), and monitoring (Attachment 3) identified in the Final SEIS
and this ROD; and the terms, conditions, and measures identified by the USFWS and incorporated into
this ROD (Attachment 6, Attachment 7).

The 10 key scoping issues were developed for both phases of the Rock Creek project. Except for Issue 3
(stability of the tailings facility), which only pertains to Phase Il, the remaining issues are relevant to my
decision to approve Phase I. The sections below describe how the selected alternative addresses the
pertinent scoping issues. A comparison of the components and characteristics of the selected alternative
and action alternatives by scoping issue is presented in Table 1.

Section 1.6, Alternatives Not Selected and the KNF Rationale, discusses my rationale for not selecting the
No Action Alternative (Alternative I) or other action alternatives (Alternatives 11 through V). As
discussed in Section 1.4.3, Environmentally Preferred Alternative, Alternative V (the selected alternative)
is also the environmentally preferable action alternative.

1441 Issue 1: Effects on quantity and quality of Montana and Idaho surface water
and groundwater

No effects on quantity and quality of Idaho surface water and groundwater are predicted.

To determine the effects on Montana groundwater and surface water due to mine inflows, a 3D numerical
hydrogeological model (3D model) of the Rock Creek Mine area was used to estimate groundwater
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inflow to the mine and adits, predict where and to what degree groundwater drawdown from mine and
adit dewatering could occur, and estimate changes in baseflow for drainages within the study area (see
Final SEIS Section 3.7). The 3D model was configured to simulate the location of mine voids and adits
proposed as part of Phase I and Il of the project. The model results are the best available estimates of
impacts that can be obtained using currently available data. Additional hydrologic data will be collected
during Phase | evaluation to refine the existing numerical model and reduce the uncertainty of the
predictions. To provide a more detailed simulation of the relationship between Cliff Lake and the regional
potentiometric surface, a vertical 2-dimensional numerical model (2D model) of the area around the lake
was developed. The 2D model around Cliff Lake will also be revised using data collected during Phase 1.

Phase I—Evaluation Adit. The annual average inflow to the evaluation adit is predicted to be 13 gallons
per minute. Groundwater drawdown due to construction of the evaluation adit is predicted to be limited to
the area adjacent to the adit and is predicted to not affect stream baseflow. During Phase I, water from the
evaluation adit will be treated at the Phase | water treatment plant located at the evaluation support
facilities site (Figure 2) and discharged at an estimated average rate of 13 gallons per minute to
groundwater infiltration ponds located within the footprint of the proposed paste tailings facility (see
Table 2-5 in Attachment 1). Among the categories or classes of activities not subject to nondegradation
review is mineral exploration that does not result in a discharge to surface water and that is permitted
under the Metal Mine Reclamation Act (MMRA) (75-5-317(2)(g), Montana Code Annotated (MCA)).
Treated discharge will meet groundwater standards and nondegradation criteria, if applicable, at the end
of the pipe prior to discharge. Treated water will be monitored before discharge to the infiltration ponds,
and groundwater will be monitored near the infiltration ponds. RCR did not request, and DEQ has not
granted, a mixing zone for discharges to the Phase | infiltration pond. Due to dilution and dispersion,
effects on surface water quality will likely be negligible. Miller Gulch will be monitored downgradient of
the infiltration ponds. Section 4.7.3 of the Final SEIS describes potential effects of Alternative V on
groundwater quantity and quality in detail.

The proposed portal pad will be constructed from development or waste rock from the adit construction.
Precipitation that infiltrates into the talus from the pad will be collected in the lined ditch and routed to a
lined sediment basin. Two groundwater monitoring wells will be installed on the downgradient side of the
lined ditch to monitor potential impacts on groundwater from underflow and/or leakage from the ditch.
One surface water monitoring location will be downgradient of the evaluation adit and monitored during
periods of flow. Nitrate and ammonia concentrations are expected to be higher during adit construction
due to the use of explosives. The Explosive Handling and Blasting Plan, described in Section 1.5 of
Attachment 3, will minimize the potential for elevated nitrate or ammonia concentrations occurring in
surface water. RCR will cover stockpiles of alteration waste zone rock and ore with an impermeable
material and minimize snow accumulation by plowing the portal pad to reduce infiltration of precipitation
and the possibility of increasing concentrations of constituents of concern.

Stormwater runoff from the evaluation adit site will be regulated at two outfalls covered by MPDES
permit MT0030287. Once ore is stockpiled at the evaluation adit site and until all stockpiled ore is
removed, discharge from Outfall 006 will be subject to additional effluent limits in MPDES permit
MTO0030287.Stormwater runoff associated with construction of ancillary facilities at the evaluation adit
site, excavation trenching to install a pipeline and power line, and improvements to roads to reduce
sediment delivery to Rock Creek will be regulated at 31 outfalls covered by MPDES permit MT0031763.
MPDES permits include limits on all pollutants that will cause, or have a reasonable potential to cause, an
excursion of any water quality standard, including narrative standards. Implementation of Phase |
sediment mitigation will reduce sediment yield to streams to less than existing conditions. The mitigation
will improve streambed conditions.
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1.4.4.2 Issue 2: Effects on fish and wildlife and their habitats and current and
proposed threatened and endangered (T&E) species

Aquatics and Fisheries, including Bull Trout. Of the species present in the Rock Creek drainage, bull
trout is federally listed as threatened, and westslope cutthroat trout is a Forest Service sensitive species
and a Montana species of concern. Other species occurring in the study area include brook trout, rainbow
trout, largescale sucker, mountain whitefish, slimy sculpin, and northern pikeminnow. Designated bull
trout critical habitat in the study area includes Rock Creek from its mouth upstream 8.4 miles (13.5 km)
to a natural barrier and the entire mainstem of East Fork Bull River, the Bull River, Cabinet Gorge
Reservoir, Noxon Reservoir, and the lower Clark Fork River.

As discussed in Section 1.4.4.1, groundwater drawdown due to construction of the evaluation adit is
predicted to be limited to the area adjacent to the adit and is predicted to not affect stream baseflow in
study area streams, including streams supporting bull trout and designated bull trout critical habitat.
Consistent with USFWS’s 2018 letter clarifying the terms and conditions, before Phase Il construction,
RCR will submit a Phase 11 water resources monitoring plan (see Water Resources Monitoring Plan in
Attachment 3) to the KNF, DEQ, and USFWS for approval to monitor groundwater effects as they relate
to bull trout habitat requirements. As described in Attachment 3, the Water Resources Monitoring Plan
includes proposed monitoring action levels and a Contingency Action Plan that will include contingency
measures if effects of evaluation activity are identified by monitoring. RCR will be required to implement
a stream habitat enhancement program, as described in Section 2.10 of Attachment 1, to improve the
ability of bull trout to move throughout the year in Rock Creek and increase habitat availability and
diversity for migratory and resident bull trout populations.

Reduction of sediment loading to streams using sediment mitigation measures will improve the health of
aquatic invertebrate communities throughout the Rock Creek drainage and promote the establishment of
sensitive invertebrate species. Implementation of Phase | sediment mitigation described in Attachment 1
and Attachment 2 will reduce the current sediment delivery by about 234 tons per year, which will be
more than required to mitigate Phase | effects. Sediment delivery to West Fork Rock Creek and Rock
Creek from Phase | activities will be avoided or minimized by sediment-control best management
practices (BMPs) and MPDES permitted effluent limits, and are not anticipated to adversely affect aquatic
habitat, aquatic invertebrates, or fish.

Potential sources of nutrients in streams from Phase | activities are infiltration from waste rock at the
evaluation adit pad and the discharge of treated wastewater at the infiltration ponds. Nitrate residue from
blasting during Phase | could be mobilized by infiltration of precipitation into the evaluation adit portal
pad, potentially increasing nitrate concentrations in the unnamed tributary to West Fork Rock Creek. RCR
will prepare an Explosive Handling and Blasting Plan designed to minimize residual nitrate in the waste
rock. Discharge will be allowed only after a 10-year, 24-hour precipitation event, which will ensure that
effluent discharges are likely to occur outside the time period when the nutrient standards apply (July 1 to
September 30). If discharges do occur during July 1 to September 30, they will be during significant
runoff events with high dilution and unlikely to contribute to nutrient impairment. Total phosphorus is not
expected to be present in the discharge at a concentration that exceeds the nondegradation standard. The
unnamed drainage will be monitored for elevated nitrate and ammonia concentrations. Treated wastewater
will be discharged into infiltration ponds during Phase I. Effects on surface water quality downstream of
the infiltration ponds will likely be negligible, and effects on aquatic life are not expected.

Potential sources of metals include discharge of treated wastewater, and unforeseen accidents or spills.
Excess water from the evaluation adit and the stormwater containment pond overflow will be pumped to a
temporary wastewater treatment system located at the support facilities site near the proposed paste
tailings facility footprint, where it will be treated and discharged into infiltration ponds. Treated
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discharged water will be required to meet groundwater quality standards and applicable nondegradation
criteria at the end of the pipe before discharge. Treated water will be monitored before discharge to the
infiltration ponds. The discharge pipeline will be buried in the existing road prism, except at the two Rock
Creek crossings, where it will be bored under the stream channels, attached to existing bridge structures,
or placed on trestles above the stream, minimizing the potential for pipeline ruptures. Potential for
pipeline ruptures will be further minimized by requiring that the pipeline be buried at least 3 feet where
slopes are greater than or equal to 10 percent and 6 feet where slopes are less than 10 percent. RCR will
implement the Pipeline Spill Monitoring, Maintenance, and Emergency Response Plan described in
Attachment 3. During Phase I, RCR will monitor instream sediment concentrations and metals
concentrations in fish tissues and sediments (Attachment 3).

Before evaluation adit construction during Phase I, RCR will be required to submit an assessment of risk
of road failure for Phase | activities to the KNF and the USFWS for evaluation and KNF approval after
USFWS review and agreement (Term and Condition #10 in Attachment 7). The assessment will determine
areas most at risk for bull trout and make recommendations for additional measures and responses to
minimize risk. To reduce the risk of vehicles and their contents from reaching Rock Creek in the event of
an accident, barriers will be installed at two bridges on Rock Creek and the culvert on West Fork Rock
Creek. If any additional measures can be incorporated to minimize the risk of catastrophic failures, the
KNF and the USFWS will determine the timeline and mechanism for implementation of those identified
measures.

Wildlife Habitat. Under the selected alternative, 19.6 acres of primarily forest habitat will be lost during
Phase I. Less than 1 acre of old growth along NFS road #150 and less than 1 acre of riparian habitat will
be lost. Relative to the other action alternatives, wildlife disturbance and mortality risk will be less due to
the decreased traffic on NFS road #150 resulting from busing of evaluation adit construction workers
from the support facilities site to the evaluation adit. A project-specific amendment to the 2015 KFP
allowing a variance from FW-GDL-WL-09 will be implemented. Phase | will disturb 5 acres of elk,
white-tailed deer, and mule deer winter range at the support facilities, infiltration ponds, and nearby
borrow area. Because it will not be practicable to avoid or minimize construction and operation activities
during January and February, the project-specific variance will allow year-round exploration activities in
elk, mule deer, and white-tailed deer winter range. With the project-specific amendment, the selected
alternative will be consistent with forestwide guideline FW-GDL-WL-09 and subsequently the 2015 KFP.

Threatened and Endangered Wildlife Species. The study area provides habitat for two terrestrial
threatened and endangered (T&E) species: the grizzly bear and the Canada lynx. Bull trout, which is also
a T&E species, is discussed above in this subsection under Aquatics and Fisheries, including Bull Trout.

Grizzly Bear. The selected alternative will result in the loss of 19.6 acres of grizzly bear habitat. The
selected alternative will increase levels of human activity compared to existing conditions, potentially
resulting in increased displacement and disturbance of grizzly bears.

The selected alternative will not change existing conditions for core grizzly habitat, open motorized route
density, or total motorized route density in Bear Management Units 4, 5, and 6.

The mitigation plan for the selected alternative will include protecting 153 acres of replacement habitat in
the north-south movement corridor through conservation easements or acquisitions to mitigate for grizzly
bear displacement and habitat loss and will include managing road and trail access in protected grizzly
bear habitat, managing attractants, funding information and education programs, funding additional law
enforcement, funding monitoring and research, implementing measures to reduce habitat fragmentation,
and augmenting bear populations (see Attachment 1 and Attachment 5). In its 2006 BO, the USFWS
concluded that the mitigation measures supported a finding that the proposed mine posed “no jeopardy”
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to the grizzly bear because “collectively, the measures will reduce, remove or more than offset the
potential adverse effects of the proposed action.” In addition, the USFWS concluded the mitigation plan
“would in fact improve conditions over the long term over the existing conditions, ultimately promoting
the recovery of the [local] grizzly bear population.” Potential effects of Alternative V on grizzly bears are
described in detail in Section 4.13.4.2 of the Final SEIS.

Lynx. The selected alternative is consistent with all applicable objectives, standards, and guidelines of the
2015 KFP, which incorporates the Northern Rockies Lynx Management Direction. A total of 9.9 acres of
Iynx habitat (9.7 acres of multistory or late successional forest and 0.2 acre of other lynx habitat) will be
impacted under the selected alternative, which is less than 0.1% of lynx habitat in the Rock Lynx Analysis
Unit. Impacts within lynx habitat will also include upgrading about 4.4 miles of NFS road #2741 to the
evaluation adit and constructing a 0.1-mile-long spur road to the adit. Land acquired for grizzly bear
mitigation for the selected alternative will likely provide additional habitat for lynx prey species. Existing
habitat connectivity for lynx will be maintained. Land acquired to mitigate the effects of the selected
alternative for grizzly bear will potentially improve lynx habitat connectivity where management provides
lynx habitat.

The study area is not within lynx critical habitat. The study area was not designated critical habitat
because it does not contain habitat features essential for the conservation of lynx. Potential effects of
Alternative V on lynx are described in detail in Section 4.13.4.3 of the Final SEIS.

Wolverine. Two main factors potentially impacting wolverine populations are the availability of snow
and trapping mortalities. There are currently no open trapping seasons for wolverine in Forest Service
Region 1. Mining was not identified as an activity likely to threaten wolverine in the USFWS’s proposed
listing. The selected alternative will affect a very small proportion of wolverine habitat available in the
KNF (0.0019% of high-quality habitat and 0.0049% of low-quality habitat). The selected alternative will
affect about 0.017% of the contiguous block of wolverine habitat in the Cabinet Mountains and about
0.088% of areas with persistent snow in one female home range. The selected alternative grizzly bear
mitigation measures also will benefit wolverines by potentially protecting wolverine habitat from
development and will compensate for the slight increases in impacts. Potential effects of Alternative V on
wolverines are described in detail in Section 4.13.4.4 of the Final SEIS.

Sensitive Wildlife Species. The selected alternative may impact individuals or their habitat, but will not
likely contribute to a trend toward federal listing or cause a loss of viability of the population or species
for American peregrine falcon, bald eagle, gray wolf, bighorn sheep, black-backed woodpecker,
flammulated owl, harlequin duck, fisher, northern bog lemming, Townsend’s big-eared bat, Coeur
d’Alene salamander, northern leopard frog, or western toad.

1.4.4.3 Issue 4: Impacts on socioeconomics of surrounding communities

The estimated total employment during Phase | of the project will be 131 jobs. Of these, on average,
about 59 of the direct jobs will be mine employees, 4 will be associated with wildlife mitigation work,
and the rest will likely be contractors. For Phase I, total labor income will be about $9.8 million annually.
About 40 workers (118 people) will move into the lower Clark Fork Valley and southern Lincoln County
around Troy and Libby. Because there will be no assurance of long-term employment for these
immigrants, they will likely seek rental housing, which is scarce and widely distributed. Given the
relatively small number of people and their likely dispersed settlement, the Phase | activities will have a
negligible effect on public services and infrastructure, fiscal conditions of local government, and housing.
The Hard Rock Mining Impact Act is designed to assist local governments in handling financial impacts
caused by large-scale mineral development projects. Phase | activities will not be considered a large-scale
mineral development project, and the act will not apply.
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1444 Issue 5: Effects on old-growth ecosystems

The selected alternative will not affect old-growth ecosystems; therefore, this issue is not included in
Table 1 below. Minor modifications to the selected alternative such as slight increases in the area of
disturbance at the evaluation adit due to more detailed design will not affect old growth.

1.4.4.5 Issue 6: Effects on wetlands and nonwetland waters of the U.S.

The selected alternative will include open bottom arch culverts on two proposed crossings on a tributary
to West Fork Rock Creek, avoiding 50 linear feet of impacts on jurisdictional nonwetland waters. If
during final design another culvert type is proposed, authorization for impacts on the nonwetland waters
will be requested from the Corps. Impacts on wetlands and other waters from pipelines and power lines
will be avoided by spanning the wetland or nonwetland water, boring under streams, or burying the utility
lines within the road disturbance corridor. When construction occurs near a wetland or other water of the
U.S., effluent limits and BMPs required by MPDES permit MT 0031763 will minimize effects. Based on
preliminary design, effects on jurisdictional wetlands within the selected alternative disturbance boundary
will be avoided, and no compensatory mitigation under the CWA is required. If, after final design, effects
on jurisdictional wetlands cannot be avoided, the appropriate authorization will be requested from the
Corps, and any required compensatory mitigation will be implemented. Because impacts of the selected
alternative on wetlands are not anticipated, Issue 6 is not summarized in Table 1.

1.4.4.6 Issue 7: Effects on public access and traffic safety

Increased traffic on Montana Highway 200 and NFS roads associated with the selected alternative will
have a negligible effect on public access and traffic safety. To reduce traffic, employees will be bused
from a parking lot at the support facilities near the junction of Montana Highway 200 and NFS road #150
to the evaluation adit site. Other RCR, Forest Service, and contracting personnel will be encouraged to
carpool to the extent practicable. Traffic volume and delays on NFS roads during road improvement will
increase temporarily. NFS road #2741J will be closed to the public until the evaluation adit site is
reclaimed. Public access to the Chicago Peak Trail will be maintained. RCR will implement the
Transportation Monitoring and Mitigation Plan for Phase | is described in Section 2.5.1 of Attachment 1
(called a transportation plan in Attachment 5) to minimize vehicular traffic associated with mine
activities.

Improvement of NFS road #2741 will improve year-round public access to the CMW and general
recreational activities.

1447 Issue 8: Effects on aesthetic quality, including noise, visual, and wilderness
experiences

In the selected alternative, blasting during adit construction will generate sounds up to 125 decibels within
900 feet of the blast. Sound mitigations, such as reducing backup beeper volumes and dampening exhaust
and intake fans, will reduce the noise-related impacts on humans and mountain goats to a 100-foot radius
around the adit. Busing of construction workers to the evaluation adit will reduce the frequency (but not
the peak levels) of traffic-generated noise in the upper Rock Creek drainage. Power will be provided to
the evaluation adit through a buried power line, minimizing noise.

Phase | support facilities will be on private land, and disturbance on NFS land will primarily occur at the
evaluation adit (10.4 acres). Facility features including any permanent (life of mine) structures would be
painted, stained, or modified to visually blend with the surrounding landscape and to reduce contrast with
the surrounding area (Attachment 2). Effects of Phase | on scenic integrity will be negligible and will not
change the mapped scenic integrity objectives of moderate and high in the 2015 KFP.
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The experience of wilderness visitors may be affected by evaluation-related activities occurring outside
the CMW boundary. Because the wilderness experience is highly personal and individual, the perceived
effect will differ among individuals. It is likely that the visual and noise effects of the project outside the
CMW will reduce the natural quality of the wilderness experience for some individuals in portions of the
wilderness. No evaluation-related sounds are expected to be audible from the CMW lakes most often
visited by wilderness users (i.e., those within Opportunity Class Il, including Moran Basin Lakes, St. Paul
Lake, and Rock Lake). Changes to air and water quality are not expected to noticeably affect wilderness
values. The selected alternative will not directly affect inventoried roadless areas (IRAS). The selected
alternative will not interfere with, obstruct, or otherwise modify the free-flowing characteristics of the
East Fork Bull River or Bull River, and will have no effect on the Outstandingly Remarkable Values of
the East Fork Bull River or Bull River, both eligible wild and scenic river segments.

1.4.4.8 Issue 9: Effects on the traditional cultural property of the Kootenai tribal
people

Under the selected alternative, effects on fisheries, wildlife, and vegetation, as well as restrictions on
public access for safety, could affect Salish, Kootenai, and Upper Pend d’ Oreilles tribal members
exercise of current treaty rights within the study area. These effects may vary in magnitude by alternative,
but are common to all of the alternatives. The impacts cannot be quantified based on tribal information
submitted to date. The Confederated Salish and Kootenai Tribes and the Kootenai Tribe of Idaho have
identified general issues of concern to treaty rights and traditional uses in their response to comments on
the original DEIS and the supplemental DEIS, as well as in meetings with the Forest Service. The tribes
have chosen not to provide site-specific comments.

The Confederated Salish and Kootenai Tribes have identified an area within the study area as a sacred site
and have indicated they believe the site may be eligible for listing on the National Register of Historic
Places as a TCP under the National Historic Preservation Act. The specific location of the sacred site is
exempt from public disclosure under Section 304 of the National Historic Preservation Act and the 2008
Food, Conservation, and Energy Act. Formal evaluation of the identified area as a TCP will be completed,
and if the evaluation indicates the area is eligible and the KNF concurs, then consultation with the
Confederated Salish and Kootenai Tribes on avoidance, minimization, and mitigation measures will
begin.

1.4.4.9 Issue 10: Subsidence risk

The KNF completed a Failure Modes Effects Analysis of the proposed underground mine, taking into
account the Troy Mine subsidence, and developed mitigations. The Failure Modes Effects Analysis

specifically considered the risk of chimney subsidence of the evaluation adit due to inadequate cover.
KNF concluded that the risk of adit failure, after applying compensating factors, was inconsequential.
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Table 1. Comparison of the Effects of Phase | (Evaluation) Alternatives Relative to Key Scoping Issues.

Analysis Indicator or
Mitigation

Alternative Il

Alternative Il

Alternative IV

Selected Alternative
(Alternative V)

Issue 1—Effects on quantity and quality of Montana and Idaho surface water and groundwater

Changes in Montana surface water
quality—general

Surface water quality would not be
affected by groundwater discharges.

Same as Alternative II.

Same as Alternative 1l.

Effects on surface water quality
downgradient of the Phase |
infiltration ponds will be negligible.

Changes in Montana surface water
quality—nitrogen

Nitrogen concentrations (especially
nitrate) may increase in the drainage
below the evaluation adit portal pad.

Same as Alternative II.

Same as Alternative Il.

Effects similar to Alternative Il;
stormwater discharges are covered
by the existing MPDES permit.
Implementing an Explosive
Handling and Blasting Plan will
reduce nitrogen in waste rock stored
on the pad. The drainage below the
adit pad will be monitored, and if
necessary to prevent water quality
degradation, groundwater or surface
water will be captured and treated.

Changes in groundwater quality

Treated evaluation adit wastewater
would not be discharged to
groundwater; no changes in
groundwater quality.

Same as Alternative Il.

Same as Alternative Il.

Treated Phase | wastewater
discharged to infiltration ponds will
meet groundwater standards and
nondegradation criteria, if
applicable, at the end of the pipe.

Effects on Idaho surface water

Would not be measurable due to the
low concentration of constituents in
the treated effluent and the relatively
high flow available for dilution.

Same as Alternative II.

Same as Alternative II.

Same as Alternative Il. Treated
Phase | wastewater discharged to
infiltration ponds will meet
groundwater standards and
nondegradation criteria, if
applicable, at the end of the pipe.

Changes in groundwater and surface
water quantity

Groundwater drawdown due to
construction of the evaluation adit is
predicted to be limited to the area
adjacent to the adit and is predicted
to not affect stream baseflow.

Same as Alternative II.

Same as Alternative II.

Same as Alternative I1.

Iss

ue 2—Effects on fish and wildlife and t

heir habitats and current and proposed

threatened and endangered (T&E) species

Grizzly bear habitat removed

Direct loss of 9.6 acres of habitat
based on design less detailed than
Alternative V.

Same as Alternative Il.

Same as Alternative 1l.

Direct physical loss of 19.6 acres of
grizzly bear habitat.

Grizzly bear displacement influence
zone (acres)

43 acres.

Same as Alternative Il.

Same as Alternative Il.

Same as Alternative Il.

Grizzly bear core habitat (acres)
impacted

Core habitat would be reduced by
321 acres.

Core habitat would not decrease.

Core habitat would not decrease.

Core habitat will not decrease.

Grizzly bear habitat quality—open
motorized route density and total

No increases in open motorized
route density or total motorized

motorized route density

route density

Same as Alternative Il.

Same as Alternative Il.

Same as Alternative II.
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Analysis Indicator or
Mitigation

Alternative Il

Alternative Ill

Alternative IV

Selected Alternative
(Alternative V)

Grizzly bear habitat mitigation

No measures to specifically address
habitat loss or modification
proposed.

For both Phase | and Phase I, RCR
would be required to protect 2,692
acres of habitat through conservation
easements, acquisitions, or other
means. Habitat protection associated
with Phase | not specified.

For both Phase | and Phase I, RCR
would be required to protect 2,536
acres of habitat through
conservation easements,
acquisitions, or other means. Habitat
protection associated with Phase |
not specified.

Protect 153 acres of habitat in the
north-south movement corridor
through conservation easements,
acquisitions, or other means.

Grizzly bear mortality risk

Potential increased mortality from
road kills, poaching, and destruction
of nuisance bears.

Similar impacts as Alternative Il but
somewhat reduced due to additional
mitigations.

Same as Alternative Il1.

Similar to Alternative 111, but with
likely decreased mortality risk due to
busing employees from the support
facilities to the evaluation adit,
training workers about working and
living in grizzly bear habitat, and
implementing a food storage order
for the Bear Management Units
affected by the project.

Lynx habitat removal and
displacement

Lynx habitat quality reduction
(especially foraging habitat) and
disturbance could displace animals.

Similar to Alternative 1l.

Similar to Alternative II.

Impacts under the selected
alternative will be less than under the
other action alternatives. 9.9 acres of
lynx habitat will be impacted, or less
than 0.1% of lynx habitat in the
Rock Lynx Analysis Unit. Selected
alternative consistent with the 2015
KFP.

Changes in composition and
abundances of aquatic life—bull
trout habitat

Increased sediment in the mainstem
and West Fork Rock Creek would
decrease emergence success of bull
and cutthroat trout fry.

Modifications and mitigations would
reduce the amount of sediment
impacting spawning habitat for bull
trout in Rock Creek.

Sediment impacts on bull trout
would be minimized in West Fork
Rock Creek. The 300-foot buffer
around the confluence mill site
would reduce impacts from
sediment loading downstream.

Relocation of the evaluation support
facility and sediment mitigations
before construction will further
reduce sediment impacts in the short
and long term. Additional sediment
mitigation to reduce sediment
sources may improve habitat in the
long term.

Changes in composition and
abundance of aquatic life—bull trout
interbreeding and nonnative fish

Potential increase in nonnative fish
species abundance and interbreeding
with bull trout.

Risk of interbreeding and nonnative
fish species increase would be
reduced due to sediment mitigations.

Similar to Alternative Il1.

Sediment mitigation will further
reduce the risk of interbreeding and
nonnative fish species increases.

Changes in composition and
abundances of aquatic life—other
sensitive aquatic species

Slightly increased risk to pure
strains of westslope cutthroat trout
from hybridization with nonnative
trout due to increased sediment
loading.

Similar to Alternative 1l.

Similar to Alternative II.

Mitigation would reduce sediment
delivery to streams in the Rock
Creek drainage by 234 tons per year
and will improve streambed
conditions.
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Analysis Indicator or
Mitigation

Alternative Il

Alternative Ill

Alternative IV

Selected Alternative
(Alternative V)

Fisher and wolverine habitat
removal and displacement

Fisher and wolverine habitat
removal and disturbance could
displace animals. Impacts would not
likely contribute to a trend toward
federal listing or cause a loss of
viability of wolverine or fisher or
their populations.

Similar to Alternative 1l.

Similar to Alternative II.

Same as Alternative IV, except less
impact on fisher habitat. Some
wolverine habitat will be removed at
the evaluation adit site, but effects
will be negligible because the area
affected will be small in comparison
to available habitat. Mortality risk to
fisher and wolverines will be further
controlled through mitigation
measures. The selected alternative
will not likely contribute to a trend
toward federal listing or cause a loss
of viability of wolverine or fisher or
their populations.

Fisher and wolverine mortality risk

Potential increases in hunting,
trapping, poaching, and traffic
collision mortality would add to the
overall decline of fisher and
wolverine security in the Cabinet
Mountains and the region.

Similar to Alternative 1l.

Similar to Alternative II.

Busing employees decreases risk of
mortality from vehicle collisions and
vehicle disturbance. Funding for
Montana Fish, Wildlife, and Parks
law enforcement personnel to protect
wildlife, development and
implementation of informational and
educational programs for the public
about wildlife species, and removal
of carcasses killed by vehicles from
roadsides will partially mitigate
impacts on wildlife species by
reducing the potential for poaching
and harassment of wildlife and
mortality risk.

Bald eagle mortality risk

Increases in road-killed deer could
slightly and indirectly increase
mortality risk of bald eagles along
Montana Highway 200 and NFS
road #150.

Similar to Alternative 11.

Similar to Alternative II.

Mortality risk is lowest due to
additional reductions in traffic on
NFS road #150 from busing
employees between the support
facilities and the evaluation adit.

Gray wolf habitat availability

Transient wolf would continue to
use the Clark Fork River drainage.

Same as Alternative II.

Same as Alternative Il.

Same as Alternative I1. Will not
affect the regional upward trend in
wolf populations.

Big game habitat

Minor loss of habitat for game
species including travel corridors,
riparian areas, and a few small elk
wintering areas.

Similar to Alternative 1l.

Similar to Alternative II.

Impacts on these species will remain
the same as described in the 2001
FEIS. A project-specific amendment
to the 2015 KFP allowing a variance
from FW-GDL-WL-09 will be
implemented.
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Analysis Indicator or
Mitigation

Alternative Il

Alternative Ill

Alternative IV

Selected Alternative
(Alternative V)

Big game displacement and
mortality

Displacement and possible increased
mortality of animals due to
increased human use and activities
(including hunting and poaching).

Same as Alternative II.

Same as Alternative Il.

Similar to Alternative I, except that
implementation of grizzly bear
mitigation measures, such as funding
FWP grizzly bear management
specialists and law enforcement
positions, would also reduce
mortality risk for other wildlife.

Collisions between big game and
vehicles

Increased potential for animal-
vehicle collisions.

Similar to Alternative 1l.

Similar to Alternative II.

Lowest increased potential for
animal-vehicle collisions because
busing of employees will reduce the
number of vehicles on the roads and
the amount of open roads where
collisions could occur.

Neotropical migrant bird habitat
effects and mortality risk

Minor direct and indirect losses of
habitat, including old growth,
riparian, and wetland habitats,
would affect songbirds in those
areas. Night-migrating birds may be
at risk for collision mortalities with
the evaluation adit because of
attraction to lights.

Effects on bird habitat would be the
same as Alternative Il. All exterior
evaluation adit lights would be
shielded or baffled, reducing
collision risk for night-migrating
birds.

Same as Alternative Il1.

Similar to Alternative Il1.

Mountain goat habitat effectiveness

Project-related noise and disturbance
would change habitat effectiveness
to 85 to 91% in key summer habitat.

Similar to Alternative 11, except
sound mitigations would reduce the
noise-related impacts on humans and
goats to a 100-foot radius around the
adit.

Same as Alternative Il1.

Similar to Alternative I11, except that
burying the power line will reduce
noise impacts.

Mountain goat mortality risk

Increased mortality risk would occur
due to increased human use of the
area by recreationists, hunters, and
poachers.

Similar to Alternative 1l.

Similar to Alternative II.

Similar to Alternative I, but
mitigation will include busing
employees to reduce mortality risk
and increased law enforcement and
monitoring to control mortality risk.

Harlequin duck habitat quality and
disturbance effects

Human disturbance and habitat
alteration could result in loss of
harlequin duck reproduction on
Rock Creek. Loss of Rock Creek
breeding area would increase
vulnerability of the lower Clark Fork
River harlequin subpopulation.

Similar to Alternative II.

Similar to Alternative Il.

Impacts on harlequin ducks and their
habitat will be less than the other
action alternatives because of busing
employees and moving the
evaluation adit support facilities site,
and screening traffic from Rock
Creek.

Northern goshawk habitat loss and
disturbance effects

Direct habitat loss and disturbance
to nesting northern goshawks.

Similar to Alternative 11.

Similar to Alternative II.

Similar to Alternative II.

Issue 4—Impacts on socioeconomics of surrounding

communities

Changes in employment

Total employment during Phase I of
the project is estimated to be 91
jobs.

Same as Alternative Il.

Total employment during Phase | of
the project is estimated to be 93
jobs.

Total employment during Phase | of
the project is estimated to be 131
jobs.
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Analysis Indicator or
Mitigation

Alternative Il

Alternative Ill

Alternative IV

Selected Alternative
(Alternative V)

Changes in population and
demographics

About 40 workers (118 people)
would move into the local area, but
effects of Phase | activities on public
services and infrastructure, fiscal
conditions of local government, and
housing would be negligible.

Same as Alternative Il.

About 40 workers (117 people)
would move into the local area.

Same as Alternative IV.

Issue

7—Effects on public access and traffic

safety

Public access

There may be delays and temporary
road closures during road
improvement. Widening of NFS
road #2741 would improve year-
round public access to the CMW
and for general recreational
activities.

Same as Alternative Il.

Same as Alternative Il.

Similar to Alternative I1. NFS road
#2741J will be closed to the public
until the evaluation adit site is
reclaimed.

Traffic safety Increased traffic on NFS road #150 Same as Alternative II. Same as Alternative I1. Employees will be bused between
and improvement of NFS road the support facilities and the
#2741 could increase potential for evaluation adit, reducing traffic on
accidents. NFS road #150 and NFS road #2741.
Implementing a Transportation
Monitoring and Mitigation Plan will
increase traffic safety.
Issue 8—Effects on aesthetic quality, including noise, visual, and wilderness experiences
Noise Blasting during adit construction Similar to Alternative Il except that Same as Alternative I11. Same as Alternative I11.

would generate sounds up to 125
decibels within 900 feet of the blast.
Construction equipment would
generate sounds up to 110 decibels
within 50 feet.

sound mitigations to construction
equipment would reduce noise
levels. Sound mitigations would
reduce the noise-related impacts on
humans and goats to a 100-foot
radius around the adit.

Phase | operation noise levels would
be lower than construction noise
levels but still greater than pre-
evaluation conditions and would
generally be inaudible in Clark Fork
River Valley.

Implementation of sound mitigations
(e.g., reduce backup beeper volumes
and dampen exhaust and intake fan)
would reduce evaluation noise
levels.

Same as Alternative 1.

Similar to Alternative Ill, except that
burying the power line will eliminate
generator noise, and ventilation fans
will be designed to meet the
requirement for noise levels less than
82 decibels at 50 feet from the
portal.

Traffic-related noises would
increase on NFS road #150.

Similar to but less than Alternative
1.

Similar to but less than Alternative
I.

Busing of employees will reduce the
frequency of traffic-related noise
compared to other action
alternatives.
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Analysis Indicator or
Mitigation

Alternative Il

Alternative Ill

Alternative IV

Selected Alternative
(Alternative V)

Scenic quality—degree of
compliance with scenic quality
objectives following project life,
visual contrast of facilities with
landscape, and reclamation success

Impacts on the Rock Creek drainage
and Clark Fork River Valley from
Phase | features during construction
and operation.

Similar to Alternative Il; impacts
would be reduced by painting or
staining facilities and immediately
revegetating cut slopes, shielding or
baffling exterior adit lights when
visible at night from viewpoints in
the Clark Fork Valley, and painting
the building at the adit portal to
reduce reflection.

Same as Alternative Il1.

Same as Alternative I11.

Effects would be negligible and
would not change the mapped scenic
integrity objectives.

Same as Alternative II.

Same as Alternative Il.

Same as Alternative II.

Wilderness experience—changes in
noise and scenic quality, and
changes in concentrations of air
pollutants

Changes in air and water quality are
not expected to affect wilderness
values.

Changes in air and water quality are
not expected to affect wilderness
values. Sound mitigations would
reduce the noise-related impacts on
humans and goats to a 100-foot
radius around the adit.

Same as Alternative Il1.

Noise impacts will be reduced by
burying the power line. Minimum
Requirement Decision Guide process
will be used to ensure that adverse
effects on wilderness character are
minimized. Otherwise, similar to
Alternative 1l1.

No effect on the free-flowing
characteristics of the East Fork Bull
River or Bull River, and no effect on
the Outstandingly Remarkable
Values of the East Fork Bull River
or Bull River.

Same as Alternative Il.

Same as Alternative Il.

Same as Alternative Il.

Air pollution levels in all areas are
expected to remain lower than state
and federal ambient air quality
standards, but the presence of air
pollutants may be evident to some
wilderness visitors on a short-term
and intermittent basis.

Same as Alternative II.

Same as Alternative II.

Less than Alternative |1 due to air
protection measures covered by the
DEQ permit (Montana Air Quality
Permit #2414-03) and the following
mitigation measures: use of electric
power versus on-site power
generation, use of engines that meet
Tier 4 emission standards,
optimization of drill hole sizes for
effective blasting to promote
complete detonation/deflagration,
and use of fugitive dust mitigation
techniques.

Issue 9—Effects on the traditional cultural property of the Kootenai tribal people

Issue identified after 2003 ROD. Effects from Phase | activities could occur and may vary in magnitude by alternative, but are common to all of the alternatives.

based on tribal information submitted to date.

The impacts cannot be quantified

Issue 10—Subsidence risk

Subsidence risk

Not evaluated, issue identified after
2003 ROD.

Not evaluated, issue identified after
2003 ROD.

Not evaluated, issue identified after
2003 ROD.

Mitigated subsidence risks will be
inconsequential.
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1.5 Selected Alternative Compliance with Federal and State
Laws, Regulations, and Executive Orders

The KNF is obligated under certain laws, regulations, and 2015 KFP direction to evaluate and take action
on RCR’s request to construct an evaluation adit portal pad and auxiliary facilities on NFS lands and
associated private lands. The applicable major laws, regulations, and executive orders (EOs) are
summarized below in Section 1.5.1, Laws and Regulations Applicable to the Forest Service, along with
findings regarding the selected alternative’s compliance with those laws. Compliance with laws and EOs
specific to federally recognized tribes or cultural resources is described in Section 1.5.2, Kootenai
National Forest Responsibilities to Federally Recognized Tribes.

15.1 Laws and Regulations Applicable to the Forest Service

1511 Organic Administration Act

The Organic Administration Act authorizes the Forest Service to regulate use and occupancy, such as
mineral operations, on NFS lands and to develop mineral regulations. Under the authority of this act, the
Forest Service’s mineral regulations are promulgated at 36 CFR 228 Subpart A (Section 1.5.1.2, 36 CFR
228 Subpart A). The regulations apply to operations conducted under the U.S. mining laws as they affect
surface resources on NFS lands under the jurisdiction of the Secretary of Agriculture. Compliance with
the Forest Service’s mineral regulations is discussed in the next sections. If a Plan of Operations for Phase
I can be approved in a manner that will comply with all applicable environmental laws, the Forest Service
has no authority to prohibit or deny proposals that are reasonably necessary to mining of a private mineral
estate or the use of unpatented claims on NFS lands subject to the General Mining Act (Section 1.5.1.10,
General Mining Act).

All waters within the boundaries of national forests may be used for domestic, mining, or irrigation
purposes, under applicable state laws. The selected alternative includes feasible and practicable measures
to minimize adverse environmental impacts (Section 1.5.1.2.5, Requirements for Environmental
Protection (228.8), and Attachment 1). The selected alternative expands RCR’s proposed monitoring
plans and will include action levels that will trigger corrective measures to be implemented by RCR
(Attachment 3).

| find that the selected alternative complies with the Organic Administration Act.

15.1.2 36 CFR 228 Subpart A

Forest Service regulations (36 CFR 228 Subpart A) apply to locatable minerals operations conducted
under the U.S. mining laws as they affect surface resources on NFS lands under the jurisdiction of the
Secretary of Agriculture. Operations are defined as all functions, work, and activities in conjunction with
prospecting, exploring, developing, mining, or processing of mineral resources, and all uses reasonably
incident thereto, including roads and other means of access on lands subject to the regulation in this part,
regardless of whether said operations take place on or off mining claims (36 CFR 228.3(a)).

1.5.1.2.1 Plan of Operations (228.4)

RCR submitted a Plan of Operations that met the informational requirements of this regulation. RCR’s
proposed Plan of Operations meets the requirement for the submittal of a detailed plan for the entire
operations per 36 CFR 228.4 requirements. Completion of the Final SEIS fulfills the environmental
analysis requirement of this regulation.
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1.5.1.2.2 Plan of Operations—Approval (228.5)

Completion of the Final SEIS for this project fulfills the requirement of 36 CFR 228.5. Requiring the
submittal and approval of an amended Plan of Operations consistent with the selected alternative and the
modifications of this ROD complies with 36 CFR 228.5.

15.1.2.3 Availability of Information to the Public (228.6)

Except for specifically identified information and data submitted by RCR as confidential concerning trade
secrets or privileged commercial or financial information, information and data submitted by RCR is
contained in the project record and available for public review. The extent of public involvement is also
summarized in this ROD (Section 1.8, Public, Agency, and American Indian Participation) and
documented in the project record. The KNF is in compliance with 36 CFR 228.6 regarding availability of
information to the public.

1.5.1.2.4 Inspection and Compliance (228.7)

My decision is to approve an amended Phase | Plan of Operations for the Rock Creek Project that is
consistent with Alternative V, the selected alternative, and subject to the stipulations described in
Attachment 2. Consistent with 36 CFR 228.4(e), the KNF has specified in this ROD the reasons that RCR
will be required to modify the Phase | evaluation plan and to submit the changes to the KNF for approval
(Attachment 1). RCR will not be allowed to proceed with activities associated with Phase | of the project
that will disturb NFS surface resources until the KNF confirms in writing to RCR that RCR has amended
its Plan of Operations for Phase | with all stipulations, mitigation plans, and monitoring plans consistent
with the alternative selected in this ROD.

The selected alternative includes provisions to ensure that RCR will protect resources and comply with
applicable laws and regulations. RCR’s approved Plan of Operations for Phase | will include reporting
requirements and submittal of plans and reports for agency review. The Forest Service and other agencies
will conduct inspections of operations to ensure compliance with the approved Phase | Plan of Operations
and applicable regulations.

1.5.1.2.5 Requirements for Environmental Protection (228.8)

Forest Service regulations at 36 CFR 228.8 require that the Forest Service ensure that “all operations will
be conducted so as, where feasible, to minimize adverse environmental impacts on NFS surface
resources.” The KNF developed the selected alternative to include reasonable measures to reduce,
minimize, or avoid impacts on air quality (36 CFR 228.8(a)), water quality (36 CFR 228.8(b)), solid
wastes (36 CFR 228.8(c)), scenic values (36 CFR 228.8(d)), fisheries and wildlife habitat (36 CFR
228.8(e)), roads (36 CFR 228.8(f)), and reclamation (36 CFR 228.8(g)). The selected alternative requires
RCR to comply with applicable state laws, such as the Clean Air Act of Montana and the Montana Water
Quality Act. Compliance with applicable state laws will meet the conditions regarding state laws for
environmental protection in the 36 CFR 228.8 regulations. The selected alternative requires reasonable
mitigation measures for anticipated adverse impacts and requires reclamation of lands disturbed by
proposed mining activities. Key mitigation measures are discussed in the sections below by resource. The
selected alternative complies with the requirements of 36 CFR 228.8 by virtue of agency-prescribed
modifications, monitoring, and mitigation measures, described in Attachment 1, Attachment 2,
Attachment 3, and as stipulated in this ROD.

Air Quality
The selected alternative includes feasible measures to minimize adverse environmental impacts on NFS

surface resources (36 CFR 228.8(a)) and to comply with applicable state and federal air quality standards,
including the CAA. These measures, in addition to using Best Available Control Technology, will include
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using primarily electric-powered equipment and ultra-low-sulfur diesel for any diesel-fueled equipment,
providing power to the evaluation adit through a power line rather than using generators, and using Best
Operating Practices to minimize blasting emissions and substantially reduce emissions. Other conditions
and limitations on air emissions are described in Montana Air Quality Permit (MAQP) #2414-03. The
selected alternative will comply with the Clean Air Act of Montana because Phase | activities will not
result in exceedances of any National Ambient Air Quality Standards or Montana Ambient Air Quality
Standards. Forest Service Locatable Minerals Regulations (36 CFR 228.8(h)) state that “certification or
other approval issued by state agencies or other federal agencies of compliance with laws and regulations
relating to mining operations will be accepted as compliance with these regulations.” DEQ’s permit
decision and conditions on the air quality permit constitute compliance with CAA requirements and 36
CFR 228.8(a).

Aquatic Life and Fisheries

The selected alternative includes feasible and practicable measures to minimize adverse environmental
impacts on surface water quality (36 CFR 228.8(b)) and fisheries habitat (36 CFR 228.8(e)). These
measures include:

- Minimizing road disturbance areas and reducing sediment delivery by 234 tons per year
- Burying pipes in roads and sheathing pipelines at stream crossings

- Developing and implementing the Transportation Monitoring and Mitigation Plan for Phase |
described in Section 2.5.1 of Attachment 1 (called a transportation plan in the mitigation plan
in Attachment 5) to minimize vehicular traffic associated with mine activities before Phase |

- Implementing the Sediment Mitigation Plan and conditions of MPDES permit MT0031763 to
reduce sediment and runoff from roads

- Constructing all road improvements or modifications, including stream crossings, in
compliance with the 2015 KFP Inland Native Fish Strategy standards and guidelines

- Building all new culverts to accommodate a 100-year flood event

- Implementing the Aquatics and Fisheries Mitigation Plan described in Section 2.10 of
Attachment 1

The selected alternative will minimize disturbance and avoid impacts to the greatest extent feasible in
Riparian Habitat Conservation Areas and other riparian areas, minimizing effects on bull trout and other
aquatic life.

Water Quality

DEQ discussed compliance with the Montana Water Quality Act in the Final Environmental Assessment
for the Rock Creek Evaluation Adit, the 2001 ROD, and MPDES permits MT0030287 and MT0031763,
or will discuss compliance in any future decisions or permits regarding the Hard Rock Operating Permit
or discharges to surface water. In the selected alternative, no discharge of fill material subject to the
Corps’ jurisdiction will occur. Based on preliminary design, effects on jurisdictional wetlands within the
selected alternative disturbance boundary will be avoided, and no compensatory mitigation under the
CWA is required. If, after final design, effects on jurisdictional wetlands cannot be avoided, the
appropriate authorization will be requested from the Corps, and any required compensatory mitigation
will be implemented. Any activity that may result in any discharge into waters of the U.S. cannot proceed
until RCR provides the KNF a 401 certification from DEQ, unless DEQ waives its issuance.

The selected alternative includes feasible measures to minimize adverse environmental impacts on water
quality. The Sediment Mitigation Plan, effluent limits, BMPs, and conditions of MPDES permits
MT0030287 and MT0031763 will be implemented to minimize erosion and effects on surface water
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quality. The selected alternative will comply with the USDA Nonpoint Source Water Quality Policy
Directive 9500-007.

Water from the evaluation adit will be treated and discharged to groundwater infiltration ponds. Among
the categories or classes of activities not subject to nondegradation review is mineral exploration that does
not result in a discharge to surface water and that is permitted under the MMRA (75-5-317(2)(q), MCA).
Treated discharge water will be required by DEQ to meet groundwater standards and nondegradation
criteria, if applicable, at the end of the pipe.

Two groundwater monitoring wells will be installed on the downgradient side of the lined ditch to
monitor potential impacts on groundwater from underflow and/or leakage from the ditch. One surface
water monitoring location will be downgradient of the evaluation adit and monitored during periods of
flow. The Water Resources Monitoring Plan described in the agencies’ conceptual monitoring plans
(Attachment 3) includes proposed action levels for specific water quality parameters in groundwater at the
base of the talus slope below the evaluation adit portal pad and below the infiltration ponds. Should action
levels be reached, RCR will implement measures to ensure that groundwater concentrations will not
exceed water quality standards and applicable nondegradation criteria.

Scenery

Effects of Phase | on the scenic integrity of the selected alternative will be negligible and will not change
the mapped scenic integrity objectives of moderate and high in the 2015 KFP. The selected alternative
includes practicable measures to minimize adverse environmental impacts and harmonize evaluation
activities with scenic values. Mitigation measures in the selected alternative that address visual issues
include reclaiming and revegetating the portal pad, baffling or shielding night light, and painting
structures to blend in with the surrounding landscape.

Soils and Reclamation

The selected alternative includes practicable measures to minimize adverse environmental impacts on
soils and to ensure that surface disturbances are reclaimed (36 CFR 228.8(g)). These measures include
implementing the Transportation Monitoring and Mitigation Plan for Phase | described in Section 2.5.10f
Attachment 1, consistent with the terms and conditions of the grizzly bear BO (Attachment 6),
implementing the Sediment Mitigation Plan (including BMPs) and adhering to effluent limits and
conditions of MPDES permits MT 0030287 and MT0031763 to minimize erosion and control runoff,
increasing the salvage and replacement of suitable soil materials for reclamation, using interim
reclamation to stabilize soils, and removing a majority of coniferous forest debris before soil removal.
These measures will minimize erosion and ensure reclamation success.

Vegetation removal and disposition and soil salvage and handling is summarized in Section 2.9.5 of
Attachment 1 and in detail in Section 3.0 of the Rock Creek Evaluation Adit License Application.

Solid Wastes

The selected alternative includes disposing of solid wastes in a manner to minimize adverse impacts on
the environment and NFS surface resources. RCR will comply with Forest Service policies when
disposing of demolition debris during closure. It is Forest Service policy (Forest Service Manual (FSM)
2130) to discourage the disposal of solid waste on NFS lands unless such use is the highest and best use
of the land. After evaluation work is completed, all buildings, related equipment, and infrastructure at the
adit site will be dismantled and removed, except if needed for mine operations, should RCR proceed with
Phase Il. Post-evaluation use on private land at the support facility will be commercial/industrial, and the
buildings will be maintained at the site. Other structures at the support facilities will be removed after
evaluation activities are completed. All other demolition materials, whether originating above or below
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ground, will be disposed of off NFS lands in an approved off-site waste disposal facility. All other wastes
will be removed and disposed of at a disposal facility authorized by the Sanders County Solid Waste
District or recycled.

The 2015 KFP Inland Native Fish Strategy Minerals Management (MM-3) standard prohibits solid and
sanitary waste facilities, including mine waste (waste rock, spent ore, and tailings), in Riparian Habitat
Conservation Areas. The selected alternative complies with MM-3 by avoiding impacts on Riparian
Habitat Conservation Areas in the Phase | facility disturbance area.

The selected alternative complies with 36 CFR 228.8(c).

Transportation and Roads

In the selected alternative, roads will be constructed and maintained to ensure adequate drainage and to
minimize or, where practicable, eliminate damage to soil, water, and other resource values (36 CFR
228.8(f)). These measures include implementing the Transportation Monitoring and Mitigation Plan for
Phase | described in Section 2.5.1 of Attachment 1 (called a transportation plan in the mitigation plan in
Attachment 5) consistent with the terms and conditions of the grizzly bear BO (Attachment 6) to
minimize effects on Riparian Habitat Conservation Areas, reduce total average daily traffic, and mitigate
impacts on harlequin ducks and grizzly bears. All road improvements or modifications, including stream
crossings, will be constructed in compliance with the 2015 KFP Inland Native Fish Strategy standards,
and all new culverts will be built to accommodate a 100-year flood event. Sediment and runoff from all
roads will be minimized through implementation of the Sediment Mitigation Plan, which includes the use
of BMPs developed in accordance with the Forest Service’s BMPs, and compliance with the effluent
limits and conditions of MPDES permits MT0030287 and MT0031763.

Fisheries and Wildlife Habitat

In the selected alternative, RCR will implement practicable measures to maintain and protect wildlife
habitat (36 CFR 228.8(e)). The selected alternative is not likely to jeopardize the continued existence of
the grizzly bear or the bull trout, is not likely to destroy or adversely modify bull trout critical habitat,
may affect but is not likely to adversely affect the Canada lynx, will have no effect on lynx critical
habitat, and is not likely to jeopardize the continued existence of the Distinct Population Segment of the
North American wolverine. The selected alternative may impact Forest Service sensitive species
individuals or their habitat but will not likely contribute to a trend toward federal listing or cause a loss of
viability of the population or species. The selected alternative will maintain viable populations of all
wildlife species potentially affected by Phase | activities.

15.1.2.6 Maintenance during Operations and Public Safety (228.9)

Hazardous sites or conditions resulting from evaluation activities will be marked by signs or fences or
otherwise identified to protect the public in accordance with federal and state laws and regulations. This
requirement meets the objective of this regulation. The selected alternative complies with 36 CFR 228.9
regarding maintenance during operations and public safety.

1.5.1.2.7 Cessation of Operations and Removal of Structures and Equipment (228.10)

The requirements as outlined in the reclamation plan and the bond requirements meet the objective of this
regulation. As required by 36 CFR 228.10, unless otherwise agreed to by the KNF, RCR will remove
(within a reasonable time following cessation of operation) all structures, equipment, and facilities and
clean up the site of operation. Other than seasonally, where operations have ceased temporarily, RCR will
file an annual statement with the KNF that includes verification of intent to maintain the structures,
equipment, and other facilities; an expected reopening date; an estimated time of shutdown; and the
duration of extended operation.
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The mitigation as outlined above meets the requirement of this regulation.

1.5.1.2.8 Prevention and Control of Fire (228.11)

RCR will be required to comply with all applicable federal and state fire laws and regulations; take all
reasonable measures to prevent and suppress fires on the area of activities; and require employees,
contractors, and subcontractors to do likewise within the permit boundary (Attachment 2). With this
requirement, the selected alternative complies with 36 CFR 228.11 regarding prevention and control of
fire.

15.1.29 Access (228.12)

Use of NFS roads to access patented mining claims must be approved in writing by the KNF Supervisor
through an approved Plan of Operations for Phase | that complies with the selected alternative. As
discussed previously, RCR will implement the Transportation Monitoring and Mitigation Plan for Phase |
described in Section 2.5.1 of Attachment 1 consistent with the terms and conditions of the grizzly bear
BO (Attachment 6). The modification to NFS roads as outlined in the 2001 FEIS, Alternative V, pages 2-
129 to 2-130, and Attachment 1, Section 2.5, Transportation, and Section 2.10, Monitoring and
Mitigation Plans, complies with 36 CFR 228.12 regarding access.

1.5.1.2.10 Bonds (228.13)

The Forest Service and DEQ have executed an MOU allowing the agencies to accept a joint bond that
satisfies both federal and state reclamation requirements (Section 1.9, Reclamation Bond (Financial
Assurance)). The reclamation bond amount will be calculated by KNF and DEQ engineers after the
issuance of a Final ROD. The financial assurance process is summarized in Section 1.8.4 of this ROD and
explained in greater detail in Section 1.6.6, Financial Assurance, of the Final SEIS. Before the KNF
allows RCR to proceed with Phase I, RCR will be required to furnish a bond conditioned with compliance
of the reclamation of NFS lands.

The selected alternative complies with 36 CFR 228.14 regarding bonds.

1.5.1.2.11 Operations within National Forest Wilderness (228.15)

The Wilderness Act allows mineral exploration and development under the General Mining Act to occur
in wilderness to the same extent as before the Wilderness Act until December 31, 1983, when the
Wilderness Act withdrew the CMW from mineral entry, subject to valid existing rights. The discovery of
mineral deposits for the Rock Creek Project dates back to the early 1980s and is discussed in detail in the
Final SEIS Section 1.4, History of Rock Creek Project and the EIS Process. Mining claims are shown on
Figure 3 of this ROD. The surface disturbances associated with the selected alternative will occur outside
of the CMW, will not physically disturb any land within the CMW, and will not directly affect any
wilderness qualities or wilderness character.

Mitigation measures (see Attachment 2 and Section 2.10 of Attachment 1) and monitoring required for the
selected alternative (Attachment 3) will be implemented to minimize changes in wilderness character and
are consistent with the use of the land for mineral development. The following mitigations included in the
selected alternative will effectively eliminate or minimize direct long-term effects on wilderness and
wilderness characteristics:

- Implementing visual mitigations for the evaluation adit and support facilities

- Implementing measures to reduce noise levels at the evaluation adit such as limiting
generator use (power to the evaluation adit site will be provided primarily through a power
line rather than using generators), dampening exhaust and intake fans, replacing aboveground
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vehicle backup beepers with alternative backup alarm systems that reduce noise impacts to
wildlife, and retaining vegetative buffers

- Implementing measures to reduce traffic on access roads

- Implementing measures such as limiting generator use and using Tier 4 engines and low-
sulfur diesel fuel in underground mobile equipment to minimize potential indirect air quality
impacts on CMW lakes and wilderness character.

Monitoring activities associated with Phase I, such as water resources monitoring, will require the
installation of some type of measuring equipment (e.g., dataloggers) in the CMW. In addition, some
surveying will need to occur in the CMW, and monuments will be established. The KNF will use a
Minimum Requirements Analysis to ensure that adverse effects on wilderness character are minimized.
The Minimum Requirement Decision Guide is a tool to complete a Minimum Requirements Analysis (see
Attachment 3 for a description of the Minimum Requirement Decision Guide process). Before any
monitoring in the CMW occurs, the KNF will complete a Minimum Requirements Analysis.

The selected alternative complies with 36 CFR 228.15 regarding operations within NFS wilderness.

1.5.1.3 Alaska National Interest Lands and Conservation Act

The Alaska National Interest Lands and Conservation Act directs the KNF to provide access to
nonfederally owned land (which includes patented claims and private mineral estates) within the
boundaries of NFS lands, allowing landowners reasonable use and enjoyment of their property.

The access provisions of the Alaska National Interest Lands and Conservation Act state in part: “The
Secretary shall provide such access to non-federally owned land within the boundaries of the National
Forest System as the Secretary deems adequate to secure to the owner the reasonable use and enjoyment
thereof: Provided, that such owner comply with rules and regulations applicable to ingress and egress to
or from National Forest System (16 United States Code (USC) 3210).” The private mineral estate is
nonfederally owned real estate subject to the access provisions of the Alaska National Interest Lands and
Conservation Act. Granting access for reasonable use includes the responsible officers authorizing only
“those access facilities or modes of access that are needed for the reasonable use and enjoyment of the
land and that minimize the impacts on Federal resources.” What constitutes reasonable use and enjoyment
of the land is “based on the contemporaneous uses made of similarly situated lands in the area and any
other relevant criteria (36 CFR 251.114, Criteria, Terms and Conditions).”

In the proposed Plan of Operations, RCR requested access to develop its privately owned mineral
resources located within and outside the CMW. | have determined that the KNF has met the conditions of
the Alaska National Interest Lands and Conservation Act by selecting Phase | of Alternative V of the Final
SEIS for implementation. The reasonable use is defined in the selected alternative, and mitigation that
minimizes impacts on federal surface resources will be required, as described in Section 2.10 of
Attachment 1 and listed in Attachment 2.

1514 Clean Air Act

The Forest Service is responsible for ensuring that mine operators on NFS lands comply with applicable
federal and state air quality standards, including the requirements of the CAA (Section 1.5.1.2.5,
Requirements for Environmental Protection (228.8)). Under the federal CAA, the EPA sets National
Ambient Air Quality Standards for pollutants considered harmful to public health and the environment.
The State of Montana administers the federal CAA. Under Montana’s implementation of the Clean Air
Act, the state has established the Montana Ambient Air Quality Standards for criteria and other pollutants.
DEQ issued RCR MAQP #2414-03 in 2014 (Section 1.7.1.2, Air Quality Permit).
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The selected alternative will implement emission controls that constitute Best Available Control
Technology, as required by ARM 17.8.752(1)(a). As discussed previously, 36 CFR 228.8 requires that
mining operators minimize, where feasible, adverse environmental impacts on NFS surface resources and
comply with applicable state and federal air quality standards including the CAA. RCR will develop and
implement a Fugitive Dust Control Plan, which will be submitted to, reviewed by, and approved by the
KNF and DEQ before construction of the evaluation adit. The selected alternative incorporates feasible
measures to minimize adverse environmental impacts on NFS surface resources and complies with
applicable state and federal air quality standards. These measures, in addition to using Best Available
Control Technology, will include using primarily electric-powered equipment and ultra-low-sulfur diesel
for any diesel-fueled equipment, providing power to the evaluation adit through a power line rather than
using generators, and using Best Operating Practices to minimize blasting emissions and substantially
reduce emissions (as compared to the other action alternatives). Other conditions and limitations on air
emissions are described in MAQP #2414-03. The selected alternative will be in compliance with the CAA
and the Clean Air Act of Montana because construction activities and facility operations will not result in
exceedances of any National Ambient Air Quality Standards or Montana Ambient Air Quality Standards.
The selected alternative will be consistent with the 2015 KFP components pertaining to air quality.

The limits in MAQP #2414-03 are necessary to ensure that all potential sources of air pollutants from the
project comply with the CAA. DEQ’s permit decision and conditions on the air quality permit constitute
compliance with CAA requirements. | have determined that the KNF meets the obligations of the CAA.

15.15 Clean Water Act

The Forest Service cannot authorize mining operations that do not comply with state and federal water
quality regulations, including a state’s antidegradation policy, and is responsible for ensuring that mine
operators on NFS lands obtain the proper permits and certifications to demonstrate they comply with
applicable federal and state water quality standards, including regulations issued pursuant to the CWA
(Section 1.5.1.2.5, Requirements for Environmental Protection (228.8)).

15.1.5.1 Surface and Groundwater

The Montana Water Quality Act authorized the Board of Environmental Review to establish a
classification of state waters, adopt water quality standards, adopt rules for granting of mixing zones,
adopt rules implementing the state’s nondegradation policy, and adopt rules for issuing permits for
discharges to state waters. DEQ administers rules established by the Board of Environmental Review
under the Water Quality Act (see Section 1.7.1.3, Water Quality Permits). After the Water Quality Act was
passed, the EPA authorized DEQ to implement certain portions of the CWA, such as setting water quality
standards and issuing discharge permits. The EPA maintains oversight over delegated programs. Treated
wastewater can only be discharged if it complies with the effluent limits and conditions in DEQ’s
discharge permits. DEQ’s discharge permits are to be protective of beneficial uses of both Montana and
Idaho waters.

RCR has two MPDES permits that cover the Rock Creek Project (Table 4 in Section 1.7.1.3, Water
Quality Permits). MT0031763 covers outfalls that will be used during Phase | to discharge stormwater
related to construction of ancillary facilities at the evaluation adit site, excavation trenching to install a
pipeline and power line, and improvements to roads to reduce sediment delivery to Rock Creek.
MTO0030287 covers two stormwater outfalls (006 and 007) that will be used during Phase 1. Discharge of
process water or any water resulting from mine dewatering activities is prohibited under both permits.
RCR will need to apply for and receive a MPDES permit before commencing any discharges to surface
water not covered by the two stormwater MPDES permits already received.
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Measures in the selected alternative to minimize changes in water quality, including flow, are discussed in
the Final SEIS Sections 4.7.3.3, Groundwater Quality, and 4.7.3.4, Surface Water Quality. For the
selected alternative, these measures include the following:

- Implementation of the Sediment Mitigation Plan will reduce sediment delivery by 234 tons
per year.

- All stormwater discharges will be regulated through MPDES permits and subject to MPDES
permitted effluent limits.

- Sediment will be monitored at instream locations, and turbidity and total suspended solids,
including turbidity at control sites not affected by evaluation activities, will be monitored.

- BMPs will be monitored in accordance with the Forest Service’s National Best Management
Practices for Water Quality Management on National Forest System Lands and MPDES
permits.

- During Phase I, water from the evaluation adit will be treated and discharged to groundwater
infiltration ponds.

- Grouting ahead of blasting will be done to minimize groundwater inflows to the evaluation
adit.

- A Water Resources Monitoring Plan described in the conceptual monitoring plans
(Attachment 3) will be prepared and implemented. The plan will include action levels for
specific water quality parameters in groundwater at the base of the talus slope below the
evaluation adit portal pad and below the Phase I infiltration ponds. Should action levels be
reached, RCR will implement a Contingency Action Plan.

15.1.5.2 Wetlands and Nonwetland Waters of the U.S.

The Corps is the permitting authority for the discharge of dredged or fill material into wetlands and
nonwetland waters of the U.S. under Section 404 of the CWA. The EPA also reviews individual 404
permit applications and provides comments to the Corps. The EPA has veto authority under the federal
CWA for decisions made by the Corps on individual 404 permit applications.

Based on preliminary design, effects on jurisdictional wetlands within the selected alternative disturbance
boundary will be avoided, and no compensatory mitigation under the CWA is required. In the selected
alternative, no discharge of fill material subject to the Corps’ jurisdiction will occur. If, after final design,
effects on jurisdictional wetlands cannot be avoided, RCR will comply with and implement conditions in
the 404 permit, if it is needed. Plans for avoidance, minimization, and mitigation of effects on wetlands
will be required before permit issuance. Any activity that may result in any discharge into waters of the
U.S. cannot proceed until RCR provides the KNF a 401 certification from DEQ, unless DEQ waives its
issuance.

15153 Finding

My decision to select Phase | of Alternative V as the selected alternative for implementation requires that
RCR obtain all necessary CWA permits before implementing each phase of the mine development. DEQ
has discussed compliance with the Montana Water Quality Act in the Final Environmental Assessment for
the Rock Creek Evaluation Adit, the 2001 ROD, and MPDES permits MT0030287 and MT0031763, or
will discuss compliance in any future decisions or permits regarding the Hard Rock Operating Permit or
discharges to surface water. 36 CFR 228.8(h) states that “certification or other approval issued by state
agencies or other federal agencies of compliance with laws and regulations relating to mining operations
will be accepted as compliance with similar or parallel requirements of these regulations.” DEQ’s permit
decision and associated conditions in these decisions or permits, and any other state water quality permits
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or certification, will constitute compliance with Montana water quality requirements and CWA
requirements regarding water quality.

1516 Endangered Species Act

The KNF is required by the ESA to ensure that any actions it takes will not jeopardize the continued
existence of T&E species or result in the destruction or adverse modification of critical habitat. The KNF
is also required to develop and carry out conservation programs for T&E species. Grizzly bear, Canada
Iynx, and bull trout are currently listed as threatened under the ESA and occur within the Rock Creek
Project study area.

Designated bull trout critical habitat in the study area includes Rock Creek from its mouth upstream 8.4
miles (13.5 km) to a natural barrier and the entire mainstem of the East Fork Bull River, the Bull River,
Cabinet Gorge Reservoir, Noxon Reservoir, and the lower Clark Fork River. Within the study area, bull
trout also occur in East Fork Rock Creek and West Fork Rock Creek, and have been recorded in Copper
Gulch. Although lynx habitat occurs in the upper elevations of the study area, no lynx critical habitat
occurs in the study area. All of the selected alternative activities will occur in grizzly bear habitat,
specifically Bear Management Units 4, 5, and 6.

1.5.1.6.1 Consultation

The history of KNF consultation with the USFWS regarding the Rock Creek Project is summarized below
in Section 1.7.1.6, U.S. Fish and Wildlife Service—Biological Opinions. The complete history can be
found in the project record. The KNF reinitiated formal consultation with the USFWS in March 2017
following submission of a Supplemental BA for bull trout and bull trout critical habitat (Attachment 8).
As a result, the USFWS issued a revised BO for bull trout and bull trout critical habitat in November
2017.

All the action alternatives, including the selected alternative, may affect and are likely to adversely affect
the grizzly bear. In the USFWS 2006 BO and 2007 BO Supplement, the USFWS determined that the
Rock Creek Project is not likely to jeopardize the continued existence of the grizzly bear.

All action alternatives, including the selected alternative, may affect but are not likely to adversely affect
the Canada lynx. It was further determined there will be no effect on designated Canada lynx critical
habitat, as none was designated within the study area. In the 2006 BO transmittal letter, the USFWS
concurred with the KNF’s determination that the Rock Creek Project will not likely adversely affect the
Canada lynx.

Mining activities, such as those proposed in Phase I, are included in the activities that the USFWS found
will not impact wolverine populations and are covered under the Programmatic BA for Forest Service
Region 1. The KNF completed a Summary Sheet for Wolverine Programmatic Assessment that is
included as part of the project record.

All action alternatives, including the selected alternative, may affect and are likely to adversely affect the
bull trout and designated bull trout critical habitat. In its 2017 revised BO, the USFWS indicated that the
Rock Creek Project, as proposed in the KNF’s Preferred Alternative in the SEIS, could negatively impact
some of the Primary Constituent Elements of bull trout critical habitat in the Bull River and Rock Creek
drainage, resulting in adverse effects on critical habitat, but “will not appreciably reduce the value of bull
trout critical habitat in the Lower Clark Fork River CHSU [Critical Habitat Subunit], and by extension it
will not destroy or adversely modify bull trout critical habitat at the scale of the Clark Fork River Basin
Critical Habitat Unit (Unit 31).” The USFWS also concluded the Rock Creek Project is “not likely to
appreciably reduce the reproduction, numbers, or distribution of bull trout at the scale of the LPO [Lake
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Pend Oreille] Core Area, and by extension in the Lower Clark Fork River Geographic Region and the
Columbia Headwaters Recovery Unit. Therefore, the Service concludes that proposed action will not
appreciably reduce both the survival and recovery and would not jeopardize bull trout at the range-wide
scale of the listed entity, the coterminous population of the United States.”

15.16.2 Mitigation Measures in the Selected Alternative

Numerous mitigation measures have been incorporated into the selected alternative to reduce, eliminate,
avoid, or minimize the potential impacts on T&E species including the grizzly bear and bull trout. These
measures are summarized in Section 2.10 of Attachment 1 and are also included in the sections below.

Terrestrial Threatened and Endangered Species

The selected alternative’s mitigation plan for terrestrial T&E species consists of the Terrestrial Threatened
and Endangered Species Mitigation Plan in Appendix B of the 2006 BO (Attachment 5), plus the terms
and conditions in the 2006 BO (Attachment 6). Consistent with the mitigation plan, the KNF will form
and lead a grizzly bear Oversight Committee, which will develop a Comprehensive Grizzly Bear
Management Plan. The Oversight Committee will oversee implementation of all mitigation and
monitoring requirements, and collect and review new information on grizzly bears and other information
relevant to Cabinet-Yaak Ecosystem grizzly bears over the life of the mine. The Comprehensive Grizzly
Bear Management Plan will include processes to ensure that access management, prevention of
habituation, educational opportunities, reporting and monitoring, enforcement of easements, and
management of actions are being adequately implemented. The terrestrial T&E species monitoring plan in
Attachment 3 outlines the basic monitoring elements to be designed in detail by RCR, in consultation
with the Oversight Committee. The final mitigation and monitoring plans must be approved by the KNF
and DEQ before construction of the evaluation adit, and several components of the plan will be
implemented before or during evaluation adit construction. Key elements of the Alternative V Terrestrial
Threatened and Endangered Species Mitigation Plan are described in Attachment 5.

In 2006, RCR and FWP established a collection agreement for RCR to fund the three FWP positions (two
FWP grizzly bear management specialists and a FWP law enforcement position). In 2009, the Forest
Service, FWP, and DEQ (Oversight Committee) entered into an agreement to work cooperatively to fulfill
the requirements of the Terrestrial Threatened and Endangered Species Mitigation Plan, including the
development of a Comprehensive Grizzly Bear Management Plan. The MOU establishes the roles and
responsibilities of all participants and outlines their commitments. The Oversight Committee will specify
when all components of the plan will be finalized and implemented as required by the Reasonable and
Prudent Measures and Terms and Conditions in the 2006 BO for grizzly bears. The Oversight Committee
will also set timelines for development of access management plans, describe the process for approving
mitigation land, specify the wording for conservation easements, provide the framework for any proposed
land transfer related to mitigation acres, and outline job descriptions and work tasks for the three FWP
positions.

Bull Trout and Other Aquatic Species

The Aquatics and Fisheries Mitigation Plan described in Section 2.10, Monitoring and Mitigation Plans,
of Attachment 1 was prepared and will be implemented in cooperation with FWP, USFWS, KNF, and
DEQ and will comply with the terms and conditions of the 2017 revised BO for bull trout (Attachment 7).
The effects of sediment delivery on aquatic resources and fisheries will be mitigated through
implementation of the Sediment Mitigation Plan and compliance with effluent limits and conditions of
MPDES permits MT0030287 and MT0031763 as described above. Spill prevention measures for Phase |
are provided in Appendix R, Spill Plan, of the Rock Creek Evaluation Adit License Application. A
Pipeline Spill Monitoring, Maintenance, and Repair Plan is described in Attachment 3.
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Term and Conditions 1a and 1c of the 2017 revised BO (Attachment 7) require RCR to conduct, before
Phase I, a pre-project watershed assessment to (1) better define bull trout populations (distribution,
densities, age class structures, genetics, growth rates, fecundity, and status of resident and migratory
populations), (2) better define habitat conditions (spawning, rearing, and overwintering conditions,
including temperature monitoring), and (3) identify sediment sources and potential sediment mitigation
and stream habitat enhancement projects for the Rock Creek watershed. A Phase | sediment source
reduction plan will be required to reduce sediment in spawning gravels. The Sediment Mitigation Plan
described in the Final SEIS provides a detailed sediment source reduction plan for Phase | activities.
Whenever possible, these mitigations will be coordinated with work being done by Avista Corporation or
the local watershed council to avoid duplication of efforts.

RCR will be required to implement a stream habitat enhancement program to improve the ability of bull
trout to move throughout the year in Rock Creek and increase habitat availability and diversity for
migratory and resident bull trout populations. RCR will improve or replace the existing culvert on West
Fork Rock Creek above the last bridge on NFS road #150, which has been identified as a barrier to fish
migration as determined in consultation with the Forest Service.

Mitigation will include funding for personnel (the law enforcement personnel mentioned in the Terrestrial
Threatened and Endangered Species Mitigation Plan above) to protect bull trout and westslope cutthroat
trout through enforcing the law and informing and educating the public. Angling pressure in Rock Creek
and its tributaries will likely increase due to improved access and increased use. Bull trout harvest is not
allowed, but the fish is often misidentified by the public. Westslope cutthroat trout are highly susceptible
to angling; therefore, harvest rate information and protection are needed.

Before evaluation adit construction during Phase I, RCR will be required to submit an assessment of risk
of access road failure for Phase | activities to the KNF and the USFWS for review and agreement (Term
and Condition #10 in Attachment 7). The assessment shall determine areas most at risk for bull trout and
make recommendations for additional measures and responses to minimize risk. If any additional
measures can be incorporated to minimize the risk of catastrophic failures, the KNF and the USFWS will
determine the timeline and mechanism for implementation of those identified measures.

A conceptual monitoring plan found in Attachment 3 addresses all monitoring items required by the terms
and conditions of the 2017 revised BO (Attachment 7). Aquatic and fisheries monitoring will be
coordinated with water quality and streamflow monitoring. RCR will monitor metals accumulations in
fish tissues and sediments, increases in sediment loads, and water quality (including temperature). RCR
will need to identify additional monitoring sites. Monitoring of sediment sources during construction will
be conducted under the Reclamation Monitoring Plan found in Attachment 3.

To ensure early detection of any surface water reductions potentially caused by Phase I activities, there
will be periodic monitoring of springs, streams, and the mouth of Rock Creek seeps as specified in the
Phase | Groundwater Dependent Ecosystem Inventory and Monitoring Plan in Attachment 3.

1.5.1.6.3 Finding

I have determined that the KNF has met the obligation of the ESA. This determination is based on the
review of data presented in the 2006 BO, the 2017 revised BO, and the Final SEIS, and the conclusion
that the reasonable and prudent measures, terms, conditions, conservation recommendations, mitigations
(as outlined in the BOs and incorporated into this decision), and stipulations (Attachment 2) attached to
this ROD will protect T&E species. Alternative V will incorporate all terms and conditions from the 2006
BO and the 2017 revised BO incidental take statements for bull trout, designated bull trout critical habitat,
and grizzly bear.
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1517 Farmland Protection Policy Act

The Farmland Protection Policy Act and USDA Departmental Regulation No. 9500-3 provide protection
for important farmland. The USDA regulation 7 CFR 658 implements the Farmland Protection Policy
Act. Phase | of Alternative V, the selected alternative, will not affect any important farmland.

| find that the selected alternative complies with the Farmland Protection Policy Act.

15138 Forest Service Manual (2670)

Sensitive species are administratively designated by the Regional Forester (FSM 2670.5) and managed
under the authority of the National Forest Management Act (NFMA). FSM 2670.22 requires that the
Forest Service develop and implement management practices to ensure that sensitive species do not
become threatened or endangered because of Forest Service actions and that the Forest Service maintain
viable populations of all native and desired nonnative wildlife, fish, and plant species in habitats
distributed throughout their geographic range on NFS lands. The NFMA’s implementing regulations at 36
CFR 219.19 define a viable population as “a population of species that continues to persist over the long
term with sufficient distribution to be resilient and adaptable to stressors and likely future environments.”
Federal law and direction applicable to sensitive species includes the NFMA (16 USC 1604(g)(3)(B)) and
FSM 2670. The Regional Forester has approved the sensitive species list—those plants and animals for
which population viability is a concern.

Any decision on the Rock Creek Project cannot result in a loss of sensitive species viability or create
significant trends toward federal listing (FSM 2670.32). The sensitive wildlife species list for Forest
Service Region 1 has been updated since the 2001 FEIS was issued, resulting in status changes for several
species. American peregrine falcon (Falco peregrinus anatum), bald eagle (Haliaeetus leucocephalus),
and gray wolf (Canis lupus) have been removed from the federal list of T&E species and are now listed as
Forest Service sensitive species. The wolverine is proposed for listing as a threatened species as of May
2016 and is addressed in Section 3.13, Threatened and Endangered Species, of the Final SEIS. Bighorn
sheep (Ovis canadensis) has been added to the list of sensitive species. The statuses of the black-backed
woodpecker (Picoides arcticus), flammulated owl (Otus flammeolus), harlequin duck (Histrionicus
histrionicus), fisher (Martes pennanti), northern bog lemming (Synaptomys borealis), Townsend’s big-
eared bat (Corynorhinus townsendii), Coeur d’Alene salamander (Plethodon idahoensis), northern
leopard frog (Rana pipiens), and western toad (Bufo boreas) are unchanged and remain on the sensitive
species list. The northern goshawk (Accipiter gentilis) is no longer a sensitive species, although it
continues to be a state species of concern. Updated distribution and abundance information for sensitive
species that may occur within or near the Rock Creek Project study area were disclosed in the Final SEIS
in Section 3.12.3.1, Forest Service Sensitive Wildlife Species.

In making my decision, | have reviewed the analysis and projected effects on all sensitive species listed as
occurring or possibly occurring in the KNF (2001 FEIS and Final SEIS).

The sensitive species analysis in the FEIS and Final SEIS meets the requirements for a biological
evaluation as outlined in FSM 2672.42. | concur with the findings documented for these species. These
findings document that the selected alternative will not likely contribute to a trend toward federal listing
or loss of viability of the population or species. It is my determination that all other applicable laws and
regulations are met if the Plan of Operations for Phase | is implemented as outlined in Alternative V.

1.5.1.9 Forest Service’s Minerals Program Policy of 1995

The objectives of the Forest Minerals Policy are exploration, development, and production of mineral and
energy resources, and reclamation of activities are part of the forest ecosystem management
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responsibility. Therefore, the KNF will administer its minerals program to provide commodities for
current and future generations commensurate with the need to sustain the long-term health and biological
diversity of ecosystems. Accordingly, the KNF will strive to:

- Ensure that exploration, development, and production of mineral and energy resources are
conducted in an environmentally sensitive manner and that these activities are integrated with
the planning and management of other resources using the principles of ecosystem
management

- Facilitate the orderly exploration, development, and production of mineral and energy
resources within the NFS and lands open to these activities or on withdrawn lands consistent
with valid existing rights

- Maintain opportunities to access mineral and energy resources that are important to sustain
viable rural economies and to contribute to the national defense and economic growth

- Ensure that lands disturbed by mineral and energy activities, both past and present, are
reclaimed using the best scientific knowledge and principles and returned to other productive
uses

I have determined the KNF has met the objective of the minerals program policy by selecting Phase | of
Alternative V of the Final SEIS for implementation. The KNF has ensured that the exploration of this
mineral resource will be conducted in an environmentally sensitive manner, integrated with the 2015 KFP,
and compatible with other resources. The KNF has achieved this by requiring the stipulations outlined in
Attachment 2, the monitoring plans described in the revised Appendix K in Attachment 3, the 2015 KFP
amendments as described in Attachment 4, the mitigation in the terrestrial BA (Attachment 5) and Section
2.10 of Attachment 1, and the terms and conditions of the USFWS BOs (Attachment 6 and Attachment 7).

1.5.1.10 General Mining Act

The General Mining Act gives U.S. citizens the right to explore, locate mining claims, make discoveries,
patent claims, and develop mines on NFS lands open to mineral entry subject to other federal laws. RCR
currently owns unpatented mining claims that cover proposed mine development on NFS lands, and those
lands will be used for the evaluation adit. The selected alternative (Phase | of Alternative V), as described
in Attachment 1, and additional stipulations (Attachment 2), mitigation (Attachment 5), and monitoring
(Attachment 3), demonstrate that the claims can be developed in a manner to meet the required applicable
laws. | find that the selected alternative (Phase | of Alternative V), as presented in the Final SEIS, can be
developed in a manner to meet the required applicable laws. The selected alternative has met the intent of
the 1872 General Mining Act.

1.5.1.11 Migratory Bird Treaty Act/Executive Order 13186—Migratory Birds

Under the Migratory Bird Treaty Act, it is illegal to take any migratory bird, their eggs, their parts, or any
bird nest except as permitted (such as waterfow! hunting licenses, falconry licenses, or bird banding
permits) by the USFWS. The definition of take under the act includes any attempts or acts of pursuing,
hunting, shooting, wounding, killing, trapping, capturing, possessing, or collecting.

In addition, EO 13186 requires analysis of effects of federal actions on migratory birds as part of the
environmental analysis process and directs federal agencies to develop a MOU with the USFWS to
further implement the act and promote the conservation of migratory bird populations. Under the MOU
between the Forest Service and the USFWS, the Forest Service will evaluate the effects on migratory
birds, focusing first on species of management concern along with their priority habitats and key risk
factors.
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By evaluating the effects of federal actions on migratory birds as part of the NEPA process and promoting
conservation of and minimizing adverse impacts on migratory birds, the selected alternative will comply
with the Migratory Bird Treaty Act, EO 13186, and the associated MOU. The effects of the selected
alternative (Phase | of Alternative V) on migratory birds are discussed on page 4-170 of the 2001 FEIS.
Although the Rock Creek Project will convert 10.4 acres of forested NFS land to nonforested land, bird
populations will not be measurably impacted. No known active raptor nests have been identified in the
study area. The selected alternative will result in minimal impacts on the bald eagle and will be in
compliance with the Bald and Golden Eagle Protection Act.

Upon review of the information regarding Neotropical migratory birds in the 2001 FEIS, Final SEIS, and
project record, | find that the selected alternative complies with the Migratory Bird Treaty Act and EO
13186.

1.5.1.12 Mining and Minerals Policy Act

The Mining and Minerals Policy Act provides a national policy that the United States will administer its
minerals program to provide commodities for current and future generations commensurate with the need
to sustain the long-term health and biological diversity of ecosystems. The Forest Service must ensure
that exploration of mineral resources is conducted in an environmentally sensitive manner and that this
activity is integrated with the planning and management of other resources using the principles of
ecosystem management.

I find that the KNF has met the objective of this act by selecting Phase I of Alternative V of the Final
SEIS for implementation. The KNF has ensured that the exploration of this mineral resource will be
conducted in an environmentally sensitive manner (Attachment 1, Attachment 2, Attachment 3, and
Attachment 5) and that this activity is integrated with the 2015 KFP (Attachment 4) and compatible with
other resources. The KNF has achieved this by requiring compliance with the following: the stipulations
outlined in Attachment 2; the monitoring plans and reports described in Attachment 3; the mitigation
plans for terrestrial species (i.e., grizzly bears) and bull trout in Attachment 5 and Section 2.10 in
Attachment 1, respectively; and the terms and conditions of the grizzly bear and bull trout BOs in
Attachment 6 and Attachment 7, respectively.

1.5.1.13 Montana Noxious Weed Act and County Weed Control Act

The Sanders County Weed Board administers the County Noxious Weed Control Act (7-22-2101 through
2153, MCA\) for any land-disturbing activities within their jurisdiction. It is unlawful to allow noxious
weeds to propagate. The Montana noxious weed list currently contains 32 species designated as noxious
and an additional three species that are regulated but are not designated as noxious. The KNF has
implemented an integrated weed management strategy to address noxious weeds.

RCR will implement the Weed Management Plan provided in Appendix P of the 2010 Rock Creek
Evaluation Adit License Application and submitted to Sanders County in April 2007. RCR will modify
their 2007 Weed Management Plan, which addresses all Phase | disturbances, and submit it to the KNF
and DEQ for their approval and for subsequent approval by the Sanders County Weed Control District.
RCR will coordinate with the Sanders County Weed Board, the KNF, and DEQ to determine the types of
weed-control measures to be used (Section 1.5.1.23, Executive Order 13112—Invasive Species) and the
implementation schedule of the project.

The Sanders County Weed Board’s decision regarding a weed control plan for Phase | of the Rock Creek
Project constitutes compliance with the Montana Noxious Weed Act and County Weed Control Act.
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1.5.1.14 Montana Water Use Act and the Montana Reserved Water Rights Compact

The Montana Water Use Act requires that any person, agency, or governmental entity intending to acquire
new or additional water rights or change an existing water right in the state obtain a beneficial water use
permit before constructing a new or additional diversion, withdrawal, impoundment, or distribution works
for appropriations of groundwater or surface water. The Montana Water Rights Bureau, within the Water
Resources Division of the Montana Department of Natural Resources and Conservation, administers the
Water Use Act (beneficial use permits) and assists the Water Court with the adjudication of water rights.
An Application for Beneficial Water Use Permit requires proof that there is water physically and legally
available at the proposed point of diversion in the amount requested (ARM 36.12.1702 and 36.12.1705).
Dewatering the evaluation adit during Phase | is not a beneficial use of water; therefore, a beneficial water
use permit will not be required.

The Water Use Act has a requirement that a person cannot waste water, use water unlawfully, or prevent
water from moving to another person having a prior right to use the water. If a point of diversion is on
NFS lands, additional requirements for obtaining a new water rights permit come from the Forest
Service/State of Montana Reserved Water Rights Compact (85-20-1401 Article IV B.1., MCA). The
Water Rights Compact provides that there will be sequencing of the permitting process for water
appropriations under state law and the permitting for access and use of NFS lands in relation to water
appropriations to avoid conflict between state and federal permitting (Section 3.8.1, Regulatory
Framework (Water Rights), of the Final SEIS).

Following RCR’s acquisition of water rights for all surface water and groundwater appropriations, the
selected alternative (Section 4.8, Water Rights, of the Final SEIS) will comply with the Montana Water
Use Act and the Montana Reserved Water Rights Compact. Mitigations listed in Table 4-14 and Table 4-
15 of the Final SEIS and described in Attachment 1, and those stipulated in Attachment 2 of this ROD,
will be implemented, if necessary, to prevent adverse effects on surface water rights and groundwater
rights. Any new water right issued pursuant to Montana law for water use associated with any action
alternative must be consistent with the terms of any approved Plan of Operations and would terminate
when the Plan of Operations terminated.

36 CFR 228.8(h) states that “certification or other approval issued by state agencies or other federal
agencies of compliance with laws and regulations relating to mining operations will be accepted as
compliance with similar or parallel requirements of these regulations.” The Montana Department of
Natural Resources and Conservation’s final permit decision and associated conditions on any beneficial
water use permit will constitute compliance with Montana water use requirements.

1.5.1.15 National Environmental Policy Act and Regulations 40 CFR 1500-1508

NEPA declares a national environmental policy and promotes consideration of environmental concerns by
federal agencies in decision making. Procedures and regulations issued by the Council on Environmental
Quality, as authorized under NEPA, direct implementation of NEPA by federal agencies. Council on
Environmental Quality regulations are promulgated at 40 CFR 1500-1508, USDA NEPA regulations are
at 7 CFR 1b, and the Forest Service’s NEPA regulations are at 36 CFR 220. The Forest Service direction
pertaining to implementation of NEPA and Council on Environmental Quality regulations is contained in
the USDA Forest Service Handbook 1909.15 (National Environmental Policy Act Handbook).

To meet the requirements under NEPA and the 2015 KFP, the KNF has prepared the Rock Creek Project
Final SEIS. I find that Phase | of the Rock Creek Project Final SEIS complies with the procedural and
analytical requirements of NEPA.
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1.5.1.16 National Forest Management Act/2015 Kootenai Forest Plan

The NFMA requires the development, maintenance, and, as appropriate, revision of land and resource
management plans (forest plans) for NFS units. These forest plans provide for the multiple use and
sustained yield of renewable resources in accordance with the Multiple-Use Sustained-Yield Act of 1960.

While mineral development, such as the Rock Creek Project, is not regulated by the NFMA, or by the
2015 KFP, which was developed and revised pursuant to the NFMA (16 USC 528, 16 USC 1604(e), 36
CFR 219.1), per se, an approved plan of operations cannot be inconsistent with applicable 2015 KFP
standards and guidelines. However, 16 USC 478 bars the Forest Service from prohibiting locatable
minerals operations on lands subject to the United States mining laws either directly or by regulation
amounting to a prohibition. This means that if applicable 2015 KFP standards and guidelines would not
unreasonably restrict mining operations conducted pursuant to the United States mining laws, the
approved plan of operations must reflect that direction. If application of the 2015 KFP would prohibit
locatable minerals operations on lands open to the United States mining laws, or if the 2015 KFP
direction would effectively amount to a prohibition of operations conducted pursuant to those laws for
reasons such as the technical impossibility of complying with that direction, or the prohibitive cost of
complying with that direction, then the 2015 KFP standards and guidelines must give way in light of 16
USC 478.

I have carefully reviewed my decision in light of the various goals, desired conditions, objectives,
standards, and guidelines in the recently revised 2015 KFP (see the project record). Based on that review,
| find the decision contributes to the maintenance or attainment of several desired conditions such as
“contributing to the economic strength and demands of the nation by supplying mineral and energy
resources while assuring that the sustainability and resiliency of other resources are not compromised or
degraded” (FW-DC-MIN-01), as well as generating outputs contributing to sustaining social and
economic systems (FW-DC-SES-01), contributing to the local economy through the generation of jobs
and income (FW-DC-SES-02), and contributing to community stability or growth and the quality of
lifestyles in the plan area (FW-DC-SES-03). I also find the decision does not foreclose the opportunity to
maintain or achieve any other goal, desired condition, or objective over the long term.

The NFMA allows for amendments to the 2015 KFP. All of the evaluation adit under the selected
alternative will be on NFS lands currently managed for wildlife habitat, recreation, and commercial
timber production. In 2015, the Regional Forester approved the 2015 KFP, which incorporates the 2007
Northern Rockies Lynx Management Direction and the 2011 Grizzly Bear Access Amendment and
establishes new management direction. The 2015 KFP also incorporates the Inland Native Fish Strategy.
The Final SEIS includes an evaluation of the consistency of Alternative V (selected alternative) with the
2015 KFP. A full assessment of consistency of Alternative V with applicable 2015 KFP direction is
available in the project record.

My decision (selecting Phase | of Alternative V for implementation) requires a project-specific
amendment to the 2015 KFP to allow a variance suspending the requirement for full consistency with
FW-GDL-WL-09 to be consistent with the plan. The forestwide guideline suspended is described in
Section 2.11 in Attachment 1. The amendment will be completed in accordance with the regulations
governing forest plan amendments found in 36 CFR 219 and FSM 1921.03. The analysis disclosed in the
Final SEIS and Attachment 4 satisfies the requirements for an evaluation for the amendments.

1.5.1.17 Roadless Area Conservation Rule

Inventoried roadless areas (IRAS) are areas identified by the Forest Service for consideration of their
suitability for inclusion in the National Wilderness Preservation System. For NFS lands in Montana, IRAS
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are those areas mapped under the 2001 Roadless Area Conservation Rule (36 CFR 294 Subpart B, 66
Federal Register 3244-3273), known as the Roadless Area Conservation Rule. This rule established
prohibitions of road construction and reconstruction and timber harvesting in IRAs on NFS lands, with
certain exceptions. One of the exceptions was for locatable mining activities, such as the Rock Creek
Project, for which reasonable access and disturbance for mineral entry within an IRA was allowed. The
intent of the Roadless Area Conservation Rule is to provide lasting protection for the roadless
characteristics of IRAs within the NFS in the context of multiple-use management. IRAs are identified in
the set of IRA maps contained in the Forest Service Roadless Area Conservation, Final Environmental
Impact Statement Volume 2 dated November 2000 and in Appendix C of the 2013 FEIS for the 2015 KFP.

The three IRAs located within the Rock Creek Project study area (Rock Creek, McKay Creek, and
Government Mountain) are designated by the 2015 KFP as Management Area 5a (backcountry—
nonmotorized year-round), which, in addition to vegetation and recreation-related management direction,
defers to the requirements of the Roadless Area Conservation Rule for direction regarding road
construction. The Rock Creek and McKay Creek IRAs are east of the study area, while the Government
Mountain IRA includes forested areas west of Government Mountain Road. All three IRAs are contiguous
with the CMW (Figure 5).

The Rock Creek Project study area contains other unroaded NFS lands that contribute to the roadless
expanse found in the area. The roadless expanse includes the IRAs listed above as well as other lands that
are roadless and contiguous to these IRAs or the CMW. Seven unroaded tracts of land are contiguous with
an IRA or the CMW.

The proposed Phase | facilities in the selected alternative, including roads, will not directly affect any of
the IRAs. The experience of IRA visitors might be affected by activities outside the IRA boundaries.
However, the Roadless Area Conservation Rule (36 CFR 294) does not apply to activities outside these
designated areas. Mitigation included in the selected alternative, such as implementation of the
Transportation Monitoring and Mitigation Plan for Phase | described in Section 2.5.1 of Attachment 1,
will reduce the effects on IRAs.

I find that the selected alternative complies with the Roadless Area Conservation Rule. Road
reconstruction and the cutting, sale, or removal of timber will not occur in an IRA, therefore, review by
the Chief of the Forest Service is not required.

1.5.1.18 Wilderness Act

Section 4(d)(3) of the 1964 Wilderness Act pertains to mining claims within the wilderness and states that
holders of unpatented mining claims validly established as of December 31, 1983, on NFS lands
designated by the act as a wilderness will be accorded rights under the 1872 General Mining Act. The
same section states that all patents issued on NFS lands designated as a wilderness will convey only title
to the mineral deposits within the claims, and the federal government reserves all title to the surface and
surface resources of the claims. The Secretary of Agriculture may prescribe reasonable stipulations “for
the protection of the wilderness character of the land consistent with the use of the land for the purposes
for which they are leased, permitted, or licensed.” The Secretary of Agriculture also may regulate ingress
and egress consistent with the use of the land for mineral location and development. Consequently,
mining operations can occur within the wilderness but may be subject to management requirements that
are above and beyond those normally imposed on operations outside of a wilderness, provided those
requirements do not prevent the operator from exercising rights under U.S. mining laws. Forest Service
mineral regulations (36 CFR 228 Subpart A) provide direction for administering locatable minerals
operations on NFS lands. Specifically, 36 CFR 228.15 provides direction for operations within the
National Forest Wilderness (Section 1.5.1.2.11, Operations within National Forest Wilderness (228.15)).
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Holders of valid existing rights within the National Forest Wilderness are accorded the rights provided by
U.S. mining laws and must comply with the Forest Service mineral regulations (36 CFR 228 Subpart A).
Mineral operations in the National Forest Wilderness are to be conducted to protect the surface resources
in accordance with the general purpose of maintaining the wilderness unimpaired for future use and
enjoyment as wilderness and to preserve the wilderness character so long as doing so is consistent with
the use of the land for mineral development and production.

The Wilderness Act withdrew the lands in the CMW from mineral entry on January 1, 1984, subject to
valid existing rights. Under provisions of the act, only claims within the CMW that had documented valid
existing rights as of December 31, 1983, could be allowed reasonable and prudent access and
development of facilities required for a mine within the wilderness boundary. RCR’s predecessor
established valid existing rights in the CMW as of December 31, 1983, and received a patent (deed) to 99
lode mining claims (1,686 acres of mineral estate within the CMW and 123 acres of surface and mineral
estate outside but adjacent to the CMW) from the U.S. Department of the Interior in 1989 (Figure 3).
RCR’s predecessor-in-interest received a patent only to the minerals within the wilderness with the
federal government retaining the surface estate. For those claims outside the wilderness, RCR received
fee title (surface and mineral estate). These patented mining claims contain the mineral reserves RCR has
proposed to mine.

Mitigation described in Section 1.5.1.2.11, Operations within National Forest Wilderness (228.15) will
effectively eliminate or minimize direct long-term effects on wilderness and wilderness characteristics
associated with the selected alternative. The experience of wilderness visitors might be affected by
activities outside the CMW boundary. However, the Wilderness Act does not apply to activities outside
designated wilderness. The selected alternative will be implemented in a manner that protects the surface
resources in accordance with the general purpose of maintaining the wilderness unimpaired for future use
and enjoyment as wilderness and preserving the wilderness character consistent with the use of the land
for mineral development and production in compliance with 36 CFR 228.15 and the Wilderness Act.

I find that the selected alternative complies with the Wilderness Act.

1.5.1.19 Wild and Scenic Rivers Act

Section 7 of the 1968 Wild and Scenic Rivers Act provides for the protection of the free-flowing, scenic,
and natural values of rivers designated as components or potential components of the National Wild and
Scenic Rivers System from the effects of construction of any water resources project. A water resources
project under the Wild and Scenic Rivers Act is any activity that may affect the free-flowing
characteristics of a designated or study river. The Wild and Scenic Rivers Act affords protection to two
types of rivers: designated rivers and congressionally authorized study rivers. The study area has no
designated rivers or congressionally authorized study rivers.

The KNF identified three river segments of the East Fork Bull River and the entire Bull River as eligible
for addition to the National Wild and Scenic Rivers System (Figure 5). River segments eligible for
potential inclusion are not afforded protection under the Wild and Scenic Rivers Act. Forest Service
policy for eligible river segments directs that “water resources projects proposed on a section 5(d)(1)
study river [eligible river] are not subject to section 7(b), but will be analyzed as to their effect on a
river’s free-flow, water quality, and outstandingly remarkable values, with adverse effects prevented to
the extent of existing agency authorities (such as special-use authority).” The qualities that contribute to
each of the three segments’ eligibility are scenic and historic values.

No Phase | facilities will interfere with, obstruct, or otherwise modify the free-flowing characteristics of
the East Fork Bull River or Bull River. Flow will remain in a natural condition without impoundment,
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diversion, straightening, riprapping, or other modification of the stream. Effects on streamflow or changes
in water quality in the selected alternative will have no effect on the scenic and historic values of the East
Fork Bull River or Bull River.

The KNF has, within its authorities, incorporated mitigations into the selected alternative to protect the
values of the eligible Wild and Scenic River segments. | find that the selected alternative complies with
the Wild and Scenic Rivers Act and the appropriate analysis was conducted in compliance with Forest
Service policy.

1.5.1.20 Executive Order 11988—Floodplain Management

EO 11988, Floodplain Management, as amended by EO 13690, requires federal agencies to avoid to the
extent possible the long- and short-term adverse impacts associated with the occupancy and modification
of floodplains and to avoid direct and indirect support of floodplain development wherever there is a
practicable alternative. Each agency must take floodplain management into account, consistent with the
Federal Flood Risk Management Standard, when formulating or evaluating any water and land use plans
and must require land and water resources use appropriate to the degree of flood hazard involved.
Floodplains are defined in EO 11988 as “lowland and relatively flat areas adjoining inland and coastal
waters including flood prone areas of offshore islands.” A floodplain is established using methods
described in EO 13690.

No Phase | facilities will be in the Federal Emergency Management Agency—designated 100-year
floodplain of the Clark Fork River.

I find that the location of Phase | facilities will constitute compliance with the requirements of EOs 11988
and 13690.

1.5.1.21 Executive Order 11990—Protection of Wetlands

EO 11990 requires federal agencies to avoid, to the extent possible, the long- and short-term adverse
effects associated with the destruction or modification of wetlands. Federal agencies must find that there
is no practicable alternative to new construction located in wetlands, and that the proposed action includes
all practicable measures to minimize harm to wetlands. Agencies may take into account economic,
environmental, and other pertinent factors in making this finding.

Impacts on wetlands and nonwetland waters will be avoided through the selected alternative’s avoidance
measures described in Attachment 1, which include but are not limited to the following:

« Road crossings on streams will use the same disturbance footprint as the existing road
corridor or to bridge the crossing.

- Impacts on wetlands and other waters from pipelines will be avoided by spanning the wetland
or nonwetland water, constructing pipelines using directional boring, or burying the pipeline
within the road disturbance corridor.

- Open bottom arch culverts will be on two proposed crossings on a tributary to West Fork
Rock Creek, avoiding 50 linear feet of impacts on jurisdictional nonwetland waters. If during
final design another culvert type is proposed, authorization for impacts on the nonwetland
waters will be requested from the Corps.

In compliance with EO 11990, I find that the selected alternative includes all practicable measures to
minimize harm to jurisdictional and isolated wetlands.
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1.5.1.22 Executive Order 12962—Effects on Recreational Fishing

EO 12962 mandates disclosure of effects on recreational fishing as part of a nationwide effort to conserve,
restore, and enhance aquatic systems and provide for increased recreational fishing opportunities.

The analysis in the 2001 FEIS complies with EO 12962. | find that the selected alternative complies with
EO 12962.

1.5.1.23 Executive Order 13112—Invasive Species

EO 13112 directs all agencies (in part) to prevent the introduction of invasive species, to provide for their
control, and to minimize economic, ecological, and human health impacts that invasive species cause.
Alien species are defined in the EO as “any species, including its seeds...or other biological material
capable of propagating that species that is not native to that ecosystem.” Invasive species are also defined
there as “alien species whose introduction does or is likely to cause economic or environmental harm or
harm to human health.”

The selected alternative requires the implementation of the Weed Management Plan provided in Appendix
P of the 2010 Rock Creek Evaluation Adit License Application to reduce the establishment and spread of
noxious weeds. RCR will comply with state and local laws and the KNF’s and DEQ’s guidelines for all
noxious weed control activities, specifically FSM 2900 Invasive Species Management, Appendix A of the
KNF Invasive Plant Management Final EIS, the 2015 KFP, and the weed control plan approved by the
Sanders County Weed Board (Section 1.5.1.13, Montana Noxious Weed Act and County Weed Control
Act). All herbicides used by RCR on NFS lands will be approved for use in the KNF and will be applied
according to the labeled rates and recommendations to ensure the protection of surface water, ecological
integrity, and public health and safety. Herbicide selection and application timing will be based on target
species on the site and site factors (such as soil types and distance to water), and with the objective to
minimize impacts on non-target species. RCR will coordinate with the KNF weed specialist for use of
biocontrol agents as they become available.

The Weed Management Plan addresses the treatment and control of noxious weeds for Phase 1. | find that
the selected alternative complies with EO 13112.

1.5.2 Kootenai National Forest Responsibilities to Federally Recognized
Tribes

The laws and EOs in the following sections outline the responsibilities that the Forest Service has to
federally recognized tribes. The Confederated Salish and Kootenai Tribes and the Kootenai Tribe of Idaho
have retained off-reservation treaty rights through the Hellgate Treaty of 1855 (Section 1.5.2.1, 1855
Hellgate Treaty). The KNF has consulted with the Confederated Salish and Kootenai Tribes, the Kootenai
Tribe of Idaho, the Coeur d’ Alene Tribe of Idaho, and the Kalispel Tribe. Meetings and correspondence
between tribal representatives and the KNF were conducted throughout the NEPA process. Tribal
representatives attended interdisciplinary team meetings and supplied verbal and written comments
including recommended mitigation measures for additional environmental protection (Section 1.8.2.2,
Consultation Process).

1521 1855 Hellgate Treaty

While a number of tribes used the Clark Fork River corridor, the only treaty that directly encompasses the
Rock Creek area is the Hellgate Treaty of 1855. The Hellgate Treaty encompasses about 28,000 square
miles. Within this area, the tribes retain certain rights, including the right of taking fish at all usual and
accustomed places, erecting temporary buildings for curing, hunting, gathering roots and berries, and
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pasturing their horses and cattle on open and unclaimed lands along with rights of passage (Section 3.19,
American Indian Treaty Rights, of the Final SEIS).

Three tribes signed the Hellgate Treaty: the Salish, Upper Pend d’ Oreilles, and Kootenai, now known as
the Confederated Salish and Kootenai Tribes. These tribes retain treaty rights in the Rock Creek Project
study area. To date, only these tribes have treaty rights within the immediate study area. Treaty rights are
a complex issue, and case law concerning these rights is constantly evolving. Several tribes have
challenged the delineations of treaty rights and prescribed aboriginal territories across the western United
States. To date, the Hellgate Treaty is the only definitive treaty in the area.

The Lower Pend d’ Oreilles/Upper Kalispel Tribe was not a party to the Hellgate Treaty and therefore has
no off-reservation treaty rights to the lands in question. A similar circumstance occurred with the Coeur d’
Alene Tribe. The Coeur d’ Alene reservation was created by EO and ratified by Congress in 1891. The
Coeur d’ Alene Tribe does not appear to have treaty rights in the Rock Creek drainage. However, as
“down stream tribes,” both the Kalispel and Coeur d’ Alene Tribes assert that adverse effects on the water
quality of the Clark Fork River stand to affect their interest and rights to traditional resources that may
ultimately be impacted by the Rock Creek Project.

The selected alternative will directly affect 19.6 acres of ceded treaty lands. The selected alternative will
not have a negative adverse effect on water quality (Section 4.7.3.4, Surface Water Quality, of the Final
SEIS) or other resources at the mouth of the Clark Fork River. Impacts on vegetation-related treaty rights
will be minimal but cannot be quantified. Phase | of Alternative V includes acquisition of 153 acres of
grizzly bear habitat, which will reduce impacts. Tribal access above the confluence of the east and west
forks of Rock Creek will remain at current levels. Access on NFS road #2741 may be hindered during
road improvement. Employees will be bused between the support facilities and the evaluation adit,
reducing traffic on NFS road #150 and NFS road #2741, a measure not included in the other action
alternatives.

The KNF has consulted with tribes when management activities may impact treaty rights or cultural sites
and cultural use (Section 1.8.2.2, Consultation Process). Although efforts were made to minimize impacts
on tribal concerns about water quality, fisheries, grizzly bears, huckleberries, and medicinal plants
through mitigation, mining is simply not compatible with traditional American Indian values. For a
discussion of unavoidable adverse effects on Native American treaty rights, see page 4-328 of the 2001
FEIS. In the selected alternative, there will be some minor unavoidable impacts on fisheries, wildlife, and
vegetation. In addition, there will be limits on public access during the life of the selected alternative. This
may affect the ability of Salish, Kootenai, and Upper Pend d’ Oreilles tribal members to access and use
these resources during the life of the selected alternative.

1.5.2.2 American Indian Religious Freedom Act

The American Indian Religious Freedom Act of 1978 states that “it shall be the policy of the United
States to protect and preserve for American Indians their inherent right for freedom to believe, express,
and exercise the traditional religions of the American Indian, Eskimo, Aleut, and Native Hawaiians,
including but not limited to access to site, use and possession of sacred objects, and the freedom to
worship through ceremonies and traditional rites.” In addition, the 2008 Food, Conservation, and Energy
Act provides that “the Secretary shall ensure access, to the extent practicable, to NFS lands by Indian
tribes for traditional and cultural purposes, consistent with the American Indian Religious Freedom Act.”

Federal agencies must make a good-faith effort to understand how American Indian religious practices
may come into conflict with other forest uses and consider any adverse impacts on these practices in their
decision-making practices. The consideration of intangible, religious, ceremonial, or traditional cultural
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values and concerns that cannot be tied to specific cultural sites/properties can be considered under the
American Indian Religious Freedom Act. The Forest Service complies with this act by consulting with
and considering the views of American Indians when a proposed land use might conflict with traditional
American Indian religious beliefs or practices. The act does not require that land uses that could conflict
with American Indian religious beliefs or practices be denied.

Conflicts identified for the selected alternative include visual and audible disruption from evaluation
activities of some American Indian traditionalists who may be worshiping in portions of the CMW, and
impacts on lands containing or supporting sacred plants and animals by intrusive activities. The
Confederated Salish and Kootenai Tribes also have identified an area as a sacred site and have indicated
they believe the site may be eligible for listing on the National Register of Historic Places as a TCP under
the National Historic Preservation Act (Section 1.5.2.3, National Historic Preservation Act).

Although efforts have been made to minimize impacts on tribal concerns about water quality, fisheries,
grizzly bears, huckleberries, and medicinal plants through mitigation, the land use of mining is simply not
compatible with some traditional American Indian values related to traditional uses of the land. Mitigation
of the impacts from mining through reclamation is viewed as unacceptable to some tribal members who
may consider surface disturbance an act of desecration. While the vast majority of the Cabinet Mountains
and other mountains within the area will not be impacted and will continue to be available for religious
practices, residual impacts on the Rock Creek area are unavoidable even with successful reclamation.

In selecting Phase | of the preferred alternative, it is important to acknowledge these concerns while
recognizing that complete avoidance of these impacts is not possible because the impact is as much
spiritual as it is physical. This decision does not limit American Indians’ freedom to believe, express, or
exercise their traditional religious beliefs, their right to possession of sacred objects, or their freedom to
worship through ceremonies and traditional rites as required by the American Indian Religious Freedom
Act (Section 1.5.2.5, Executive Order 13007—Consultation with Tribes on Indian Sacred Sites).

1.5.2.3 National Historic Preservation Act

The National Historic Preservation Act of 1966 pertains only to tangible properties (buildings, structures,
sites, or objects) that are important in history and prehistory. Section 106 of the National Historic
Preservation Act requires agencies to consider the effects of undertakings on properties eligible for listing
or listed on the National Register of Historic Places by following the regulatory process specified in 36
CFR 800. TCPs are also protected under Section 106 of the National Historic Preservation Act.

Sections of the act relating specifically to coordination with American Indian tribes were added in the
1992 amendments, which reflect the increased importance placed on tribal relations. A section of the act
directs federal and state governments to assist in the establishment of preservation programs on American
Indian lands.

All eight cultural sites identified in the study area have been determined by the State Historic Preservation
Office as ineligible for nomination to the National Register of Historic Places. No prehistoric sites were
documented within the surveyed areas, and no specific sites of importance to interested American Indian
tribes in the area were identified at that time. The implementation of any of the action alternatives will
have both direct and indirect impacts on some of these sites, but because they are ineligible for listing on
the National Register of Historic Places, no mitigation is required. RCR will be required to immediately
inform the KNF (and stop ground-disturbing activities) if any buried artifacts, human remains, or other
undiscovered cultural resources are found during evaluation adit construction as required by the National
Historic Preservation Act, Archeological Resources Protection Act, and Native American Graves
Protection and Repatriation Act.
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The Confederated Salish and Kootenai Tribes in 2007 indicated that the development of the Rock Creek
Mine may threaten an area identified by the tribes as a sacred site that they believe may be eligible for
listing on the National Register of Historic Places as a TCP under the National Historic Preservation Act.
The specific location of that area is exempt from public disclosure under Section 304 of the National
Historic Preservation Act and the 2008 Food, Conservation, and Energy Act. A TCP may be eligible for
listing on the National Register of Historic Places because of its association with cultural practices or
beliefs of a living community that (a) are rooted in the history of the community or tribe, and (b) are
important in maintaining the continuing cultural identity of the community or tribe. Formal evaluation of
the identified area as a TCP will be completed, and if the evaluation indicates the area is eligible for
listing on the National Register of Historic Places and the KNF concurs, then consultation with the
Confederated Salish and Kootenai Tribes on avoidance, minimization, and mitigation measures will
begin. An assessment of the effectiveness of mitigation for impacts on TCPs will be completed following
TCP analysis.

I find that the selected alternative complies with the National Historic Preservation Act.

1524 Executive Order 12898—Environmental Justice

EO 12898 requires federal agencies to identify and address, as appropriate, disproportionately high and
adverse human health or environmental effects on minority and low-income populations when
implementing their respective programs, including American Indian programs. The order directs federal
agencies to take the lead role in coordinating environmental justice issues with federally recognized
American Indian tribes. The KNF’s analysis of environmental justice follows the Council on
Environmental Quality’s guidance on environmental justice, the EPA’s guidance on environmental
justice, and the USDA'’s regulation on environmental justice. The USDA’s regulation indicates that an
effect on a minority or a low-income population is disproportionately high and adverse if the adverse
effect is appreciably more severe or greater in magnitude than the adverse effect that will be suffered by
the nonminority population or non-low-income population.

Other than members of the American Indian tribes within the region, the KNF has not identified any racial
minorities or impoverished populations within the study area that might be affected by the Rock Creek
Project. American Indians are a minority population, and although the proposed evaluation adit is not
located within or adjacent to any tribal reservations, it is located within the boundaries of land covered by
the Hellgate Treaty (Section 3.19, American Indian Treaty Rights, of the Final SEIS). All action
alternatives would restrict access to Phase | facility sites by all members of the public, including tribal
members. Proposed mitigations in all action alternatives would reduce the effects of access restrictions.
The access restrictions would not be disproportionately high or adverse on any minority or low-income
population.

I have determined, through the review of the Final SEIS, public comments, and communication with
tribal representatives, that there are no environmental justice issues relative to the selected alternative that
violate or are inconsistent with the intent of EO 12898. All efforts have been made to minimize
environmental impacts resulting from the selected alternative regardless of the minority status or
economic status of the people in the area. Impacts on personal religious values or beliefs are not within
the scope of the environmental justice initiative and cannot be resolved through environmental justice
mandates. The communities within the study area, regardless of the population’s minority or economic
status, will experience both the economic benefits and risks of the proposed project.

| have determined, through the review of the Final SEIS, public comments, and communication with
tribal representatives, that no effect on a minority or a low-income population is disproportionately high
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and adverse, because no adverse effect is appreciably more severe or greater in magnitude than the
adverse effect that will be suffered by the nonminority population or non-low-income population.

I find that the selected alternative complies with EO 12898.

1.5.2.5 Executive Order 13007—Consultation with Tribes on Indian Sacred Sites

EO 13007 requires federal agencies, to the extent practicable, to accommodate access to and use of sacred
sites by Indian religious practitioners, and to avoid adversely affecting the physical integrity of such
sacred sites.

The Confederated Salish and Kootenai Tribes have identified an area as a sacred site and have indicated
they believe the site may be eligible for listing on the National Register of Historic Places as a TCP under
the National Historic Preservation Act. The specific location of that area is exempt from public disclosure
under Section 304 of the National Historic Preservation Act and the 2008 Food, Conservation, and Energy
Act. Formal evaluation of the identified area as a TCP will be completed, and if the evaluation indicates
the area is eligible for listing on the National Register of Historic Places and the KNF concurs, then
consultation with the Confederated Salish and Kootenai Tribes on avoidance, minimization, and
mitigation measures will begin. An assessment of the effectiveness of mitigation for impacts on TCPs will
be completed following TCP analysis.

| find that my decision to select Phase I of Alternative V as the selected alternative is consistent with EO
13007.

1.5.2.6 Executive Order 13175—Government-to-Government Consultation with Tribes

EO 13175 requires federal agencies to consult with American Indian tribal representatives and
traditionalists on a government-to-government basis. The KNF has consulted with the Confederated
Salish and Kootenai Tribes, the Kootenai Tribe of Idaho, the Coeur d’ Alene Tribe of Idaho, and the
Kalispel Tribe on a government-to-government basis since 1988 (Section 1.8.2.2, Consultation Process).

| find that the selected alternative complies with EO 13175.

1.6 Alternatives Not Selected and the KNF Rationale

The alternatives development process used by the KNF and DEQ for the 2001 FEIS was incorporated by
the KNF into the Final SEIS. Alternatives | through 1V, which are summarized in the sections below, have
not changed since the 2001 FEIS; full descriptions of these alternatives can be found in Chapter 2 of the
2001 FEIS. The alternatives developed were for the entire Rock Creek Project, which included both Phase
I and Phase Il activities. Because Phase | of Alternative V is the selected alternative for this ROD, Phase
Il aspects of the alternatives are not discussed. This section only pertains to the project activities related to
Phase | for each of the alternatives.

The alternatives development process was designed to identify a reasonable range of alternatives for
detailed analysis. The KNF and DEQ developed alternatives in accordance with the requirements of
NEPA, the Montana Environmental Policy Act, and Section 404 of the CWA. To develop a reasonable
range of alternatives, the KNF and DEQ separated the project into components. Components are discrete
activities or facilities (e.g., evaluation adit site, facility locations) that, when combined with other
components, form an alternative. The KNF and DEQ identified options for each component. An option is
an alternate way of completing an activity, or an alternate geographic location for a facility (component).
Options generate the differences among alternatives. An alternative is a complete project that has all
components necessary to fulfill the project purpose and need.
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As discussed in Section 1.3, Issues Considered, 10 key issues were used as criteria in developing and
evaluating the alternatives and provide the basis for the KNF to select Alternative V as the selected
alternative (see Section 1.4.4, KNF Rationale). The following sections briefly describe Alternatives I
through 1V and the issue-based rationale for not selecting these alternatives. A comparison of the
components and characteristics of these alternatives and the selected alternative by scoping issues is
presented in Table 1 in Section 1.4.4, KNF Rationale. A brief description of alternatives considered but
eliminated from detailed consideration is provided in Section 1.6.5, Alternatives Eliminated from Detailed
Study. Table 2 summarizes effects of Phase I for Alternative | through V.

Table 2. Comparison of Phase | Alternatives.

Line

cross-country and
along NFS road
#150, laid on surface
for 3 years.

Alternative llI Alternative IV Alternative V
. . Alternative Il Proposed Modified . :
Project Facility d Rock Proiect with Proiect with Paste Facility, Alternative
or Feature Proposed Roc roject wi ject wi Water Treatment, and
Creek Project Additional Additional = S
L L Additional Mitigation
Mitigation Mitigation
Total Disturbance | 9.6 acres. Same as Same as 19.6 acres.?
Area Alternative I1. Alternative I1.
Evaluation Adit | Portal near end of Same as Same as Portal near end of NFS road
Length and Grade | NFS road #2741 Alternative I1. Alternative II. #2741/2741J; 6,300 feet long at
6,592 feet at -10%. -10% grade; adit will be 16 to 18
feet high by 20 feet wide.
Evaluation Adit | 90,000 tons of waste | Same as Same as Same as Alternative 11, except
Waste Rock rock and 88,000 tons | Alternative II. Alternative II. RCR will cover stockpiles of
of ore; unmineralized alteration waste zone rock and
waste rock used to ore with an impermeable
construct adit pad material and minimize snow
downslope of adit accumulation by plowing the
entrance. Ore and portal pad to reduce infiltration
alteration waste zone of precipitation and the
rock selectively possibility of increasing
separated and concentrations of constituents of
stockpiled at the adit. concern.
Evaluation Adit | NFS road #150 to Same as Same as Similar to Alternative 1V; about
Access NFS road #2741, and | Alternative II. Alternative Il plus | 2.5 miles of NFS road #150
a short spur road, improve 2.8 miles | upgraded to improve safety and
NFS road #2741J. of NFS road reduce sediment delivery;
Upgrade NFS road #150. upgrade NFS road #2741 for 4.6
#2741 for 4.6 miles miles and reconstruct 0.18-mile
and reconstruct 0.18- spur (2741J) to 14 feet wide to
mile spur to 14 feet adit site.
wide and gravel.
Evaluation Adit | 6-inch polyethylene | Same as Same as 6-inch high-density polyethylene
Water Discharge | line 8.5 miles both Alternative II. Alternative Il. (HDPE) temporary pipeline

buried in access roads; two Rock
Creek crossings where the
pipeline will be bored under
stream channels, attached to
existing bridge structures, or
placed on trestles above the
stream.
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Alternative lll | Alternative IV Alternative V
. - Alternative Il Proposed Modified - .
Project Facility d Rock Proiect with Proiect with Paste Facility, Alternative
or Feature Propose ~oc roject wi roject wi Water Treatment, and
Creek Project Additional Additional Additional Mitiaation®
e L gation
Mitigation Mitigation
Evaluation Adit | Power from two 500- | Same as Same as A power line will be buried in
Power Supply kW diesel generators | Alternative II. Alternative II. road corridor from junction of
would provide power Montana Highway 200 and NFS
for the drills, pumps, road #150 to evaluation adit.
vent fans, and shop. Generators will only be used as
Electric power for backup power supply.
support facilities
would be supplied
from an existing
local distribution
line.
Evaluation Adit | Close to NFS road Same as Same as Relocation of support facilities
Support Facility | #150 and a segment | Alternative II. Alternative II. away from Rock Creek to
Location of Rock Creek minimize potential disturbance
considered important of harlequin duck habitat, busing
harlequin duck workers from the parking lot in
habitat. lower Rock Creek area to the
evaluation adit, and screening
traffic from Rock Creek (see
Figure 2).
Evaluation Adit | Pressure filtration, oil | Same as Same as Pressure filtration and oil
Water Treatment | skimmer, and a Alternative Il. Alternative Il. skimmer, with a pilot anoxic
passive biotreatment biotreatment system; also
and ion exchange includes precipitation,
system. Discharge to clarification, and filtration for
Clark Fork River. solids and metals; ion exchange
system; and biological
nitrification/denitrification
system to remove inorganic
nitrogen; discharge will meet
groundwater quality standards
and nondegradation criteria, if
applicable, before discharge to
groundwater infiltration ponds.
Phase | Sediment | Reduces sediment Not proposed. Not proposed. Reduces sediment delivery by

Mitigation delivery by 55 tons 234 tons per year.

per year.
Independent Not proposed. Not proposed in | Not proposed in | Fund an independent technical
Technical 2001 FEIS. 2001 FEIS. advisor to assist the KNF and
Advisor for Mine DEQ in review of RCR’s
Plan Review subsidence monitoring plan,

underground rock mechanics
data collection, and RCR’s mine
plan.
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Alternative lll | Alternative IV Alternative V
. . Alternative Il Proposed Modified L .
Project Facility ) . ) X Paste Facility, Alternative
Proposed Rock Project with Project with
or Feature . - e Water Treatment, and
Creek Project Additional Additional o LT
. . Additional Mitigation
Mitigation Mitigation
Evaluation Adit | 1.2 acres; 8,757 Same as Same as 0.78 acre in one stockpile with
Soil Storage cubic yards. Alternative II. Alternative II. two cells; 3,318 cubic yards in

lift one stockpile cell and 15,545
cubic yards in lift two stockpile
cell for a total of 18,863 cubic
yards.

Reflects more detailed design than other alternatives.
2Differs slightly from the 18.5-acre (Appendix N) and 19.8-acre (Table 7) Phase I disturbed area described in the Rock Creek Evaluation Adit
License Application due to minor modifications resulting from more detailed design of Phase | facilities.

16.1 Alternative —No Action Alternative

16.1.1

In Alternative I, the No Action Alternative, RCR would not be allowed to develop the project, and no
surface-disturbing activities would occur on NFS lands. The environmental, social, and economic
conditions in the study area would not be affected by Phase | activities. DEQ’s Exploration License
00663 for construction of an evaluation adit would remain in effect, and RCR could continue with the
permitted activities on private land associated with the Rock Creek evaluation adit program that did not
affect NFS lands. Without the evaluation adit being allowed on NFS lands, support facilities that would be
located on private land would likely not be needed. Therefore, the No Action Alternative assumes the
evaluation adit and support facilities would not be developed. Any existing evaluation-related or baseline
collection disturbances by RCR would be reclaimed in accordance with existing laws and permits.

Description of Alternative

The No Action Alternative provides a baseline for estimating the effects of other alternatives and is
required by NEPA. The effects of the No Action Alternative were evaluated. Existing baseline conditions
and trends would be maintained.

1.6.1.2

I did not select Alternative I, the No Action Alternative, because it fails to meet the KNF’s purpose of and
need for the action. Alternative | fails to respond to RCR’s proposed Plan of Operations to conduct
evaluation activities on NFS lands. The Wilderness Act specifically contemplated that private interests
under the mining laws would be established within wilderness areas and that development could occur. As
summarized above in Section 1.1, Introduction, and discussed in detail in Section 1.3.1 of the Final SEIS,
RCR has valid mineral estate in the CMW for the Rock Creek Project.

Rationale for Not Selecting Alternative |

The role of the KNF under its primary authorities from the Organic Administration Act (Section 1.5.1.1,
Organic Administration Act), Locatable Minerals Regulations 36 CFR 228 Subpart A (Section 1.5.1.2, 36
CFR 228 Subpart A), and the Multiple Use Mining Act is to ensure that mining activities minimize
adverse environmental effects on NFS lands and comply with all applicable environmental laws. While
the KNF may reasonably regulate mining activities to protect NFS surface resources, laws and regulations
limit its discretion. The KNF has no authority to unreasonably circumscribe or prohibit reasonably
necessary activities under the General Mining Law that are otherwise lawful.
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1.6.2 Alternative II—RCR’s Proposed Rock Creek Project

1.6.2.1 Description of Alternative

Alternative Il is RCR’s proposed action as described in the Application for a Hard Rock Operating Permit
and proposed Plan of Operations. Implementation of Alternative 11 would disturb 9.6 acres. RCR would
conduct evaluation activities for the Rock Creek Project as proposed in the Plan of Operations and
application. The evaluation adit would be located off of NFS road #2741 via the spur road #2741J, and
the support facility would be located along NFS road #150 in Section 22 of Township 26 North, Range 32
West. Treated wastewater from the evaluation adit would be discharged to the Clark Fork River. Power
for the evaluation adit would be provided by two 500-kW diesel generators. Power to the support
facilities would be supplied from an existing local distribution line.

1.6.2.2 Rationale for Not Selecting Alternative Il

I did not select Alternative 11 because it did not address the scoping issues (Section 1.3, Issues
Considered) as well as the selected alternative (see Table 1) and, as a result, would likely cause greater
adverse environmental impacts when compared with the selected alternative. For some scoping issues,
such as Issue 9 (effects on TCPs of the Kootenai tribal people), the effects of Alternative 11 would be the
same as those of the selected alternative.

Meeting MPDES permitted effluent limits and groundwater quality standards would be more difficult for
the proposed water treatment system than for the system in the selected alternative in meeting
groundwater quality standards and nondegradation criteria (Issue 1). The proposed use of generators for
evaluation power supply would increase sound levels during Phase | (Issue 8).

Implementation of RCR’s proposed mitigation plans would reduce impacts on water quality, wildlife and
fisheries, T&E species, transportation, and wetlands. Additional mitigation and monitoring requirements
proposed in Alternatives I11, IV, and V would further reduce impacts beyond what would be accomplished
in Alternative 11 (Issues 1, 2, 6, and 7). The evaluation adit support facilities site would be located close to
NFS road #150 and to a segment of Rock Creek considered important harlequin duck habitat. Following
site reclamation, public use of the site for camping and access to Rock Creek could increase, increasing
disturbance to the ducks.

| believe the selected alternative minimizes the effects that would remain in Alternative Il and does not
increase impacts on other resources.

1.6.3 Alternative lll—Proposed Project with Additional Mitigation

1.6.3.1 Description of Alternative

Alternative 11l incorporates modifications and mitigation measures proposed by the KNF and DEQ to
address scoping issues and reduce or eliminate undesirable environmental impacts. These measures are in
addition to or instead of the mitigations proposed by RCR. Proposed modifications were developed in
response to the significant issues identified during the scoping process. The location of the evaluation adit
and support facility would be the same as those described for Alternative 1. Treatment of wastewater and
discharge location would be the same as that described for Alternative 1, as would the power supply. A
full description of Alternative 11 is available in the 2001 FEIS.

Mitigations included in Alternative 11 are:

- Geochemical and rock testing programs (Issues 1 and 10)
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« Rock mechanics studies (Issue 10)

- Measures to protect scenic resources (Issue 8)

- Changes in reclamation/revegetation plans (Issues 5 and 6)
- Measures to reduce noise levels (Issue 8)

- Additional grizzly bear mitigations (Issue 2)

- Expanded monitoring for hydrology, soils and revegetation, fisheries/aquatics, and wildlife
(Issues 1 and 2)

- An aquatics/fisheries mitigation plan (Issue 2)

1.6.3.2 Rationale for Not Selecting Alternative Il

I did not select Alternative 111 because it did not address the scoping issues (Section 1.3, Issues
Considered) as well as the selected alternative (see Table 1) and, as a result, would likely cause greater
adverse environmental impacts when compared with the selected alternative. For some scoping issues,
such as Issue 9 (effects on TCPs of the Kootenai tribal people), the effects of Alternative 111 would be the
same as in the selected alternative.

Meeting MPDES permitted effluent limits and groundwater quality standards would be more difficult for
the proposed water treatment system than for the system in the selected alternative in meeting
groundwater quality standards and nondegradation criteria (Issue 1). Generators used for evaluation
power supply would increase sound levels during Phase | (Issue 8). Implementation of Alternative 111
mitigation plans would reduce impacts on water quality, wildlife and fisheries, T&E species,
transportation, and wetlands, but would not be as effective as Alternative V mitigation plans in reducing
impacts (Issues 1, 2, 6, and 7). The evaluation adit support facilities site would be located close to NFS
road #150 and to a segment of Rock Creek considered important harlequin duck habitat. Following site
reclamation, public use of the site for camping and access to Rock Creek could increase, increasing
disturbance to the ducks.

| believe the selected alternative minimizes the potential effects that would remain in Alternative 111 and
does not increase impacts on other resources.

1.6.4 Alternative IV—Modified Rock Creek Project with Additional Mitigation

164.1 Description of Alternative

Alternative 1V incorporates modifications and mitigation measures proposed by the KNF and DEQ to
reduce or eliminate undesirable environmental impacts that are in addition to or instead of the mitigations
proposed by RCR. Modifications and mitigation measures were developed in response to the significant
issues identified during the scoping process. The location of the evaluation adit and support facility would
be the same as those described for Alternative I1. Treatment of wastewater and discharge location would
be the same as that described for Alternative I1, as would the power supply. A full description of
Alternative 1V is available in the 2001 FEIS.

1.6.4.2 Rationale for Not Selecting Alternative IV

I did not select Alternative IV because it did not address the scoping issues (Section 1.3, Issues
Considered) as well as the selected alternative (see Table 1) and, as a result, would likely cause greater
adverse environmental impacts when compared with the selected alternative. For some scoping issues,
such as Issue 9 (effects on TCPs of the Kootenai tribal people), the effects of Alternative IV would be the
same as in the selected alternative.
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Meeting MPDES permitted effluent limits and groundwater quality standards would be more difficult for
the proposed water treatment system than for the system in the selected alternative in meeting
groundwater quality standards and nondegradation criteria (Issue 1). Generators used for evaluation
power supply would increase sound levels during Phase | (Issue 8). Implementation of Alternative 11
mitigation plans would reduce impacts on water quality, wildlife and fisheries, T&E species,
transportation, and wetlands, but would not be as effective as Alternative V mitigation plans in reducing
impacts (Issues 1, 2, 6, and 7). The evaluation adit support facilities site would be located close to NFS
road #150 and to a segment of Rock Creek considered important harlequin duck habitat.

| believe the selected alternative minimizes the potential risks that would remain under Alternative IV and
does not increase impacts on other resources.

1.6.5 Alternatives Eliminated from Detailed Study

A number of alternatives to project components or options were evaluated but were eliminated from
detailed study. An in-depth discussion of these alternatives appears in Section 2.4, Alternatives
Considered but Eliminated from Detailed Study, of the Final SEIS along with the KNF’s rationale for
elimination. These potential alternatives were suggested during scoping or in public, KNF, or DEQ
comments. Alternatives in each of the following categories were evaluated and dismissed from detailed
consideration due to technical, operational, economic, or environmental considerations: facility location,
combined mine (Rock Creek and Montanore) operations, water treatment methods and wastewater plant
locations, utility and road corridors, evaluation adit support facilities site, and socioeconomic alternatives.

1.7 Permits, Licenses, and Approvals Needed to Implement the
Decision

In addition to the Forest Service, other federal agencies or state or local agencies require permits or have
review authority for the Rock Creek Project. Federal agencies include the USFWS, EPA, and Corps. State
and local agencies include DEQ, FWP, Montana Department of Natural Resources and Conservation,
Montana Department of Transportation, State Historic Preservation Office, Hard Rock Impact Board,
Sanders County officials, and Sanders County Weed Board. The roles and responsibilities for each of
these agencies are described in Chapter 1 of the Final SEIS. Table 3 lists the permits, licenses, and
approvals required from each agency for the Rock Creek Project. The statuses of major permits and
approvals are discussed in greater detail in Section 1.7.1, Status of Major Permits and Approvals.

Record of Decision for the Rock Creek Project 55



1.7 Permits, Licenses, and Approvals Needed to Implement the Decision

Table 3. Permits, Licenses, and Approvals Required for Phase | of the Rock Creek Project.

Permit, License, or
Approval

Purpose

Status

Federal Agencies

Kootenai National Forest

Approval of Plan of
Operations
(36 CFR 228A)

To allow RCR to construct an evaluation
adit and associated facilities on NFS lands.
Approval incorporates management
requirements to minimize or eliminate
effects on other NFS surface resources,
which include final design of facilities and
mitigation and monitoring plans as
described in this ROD. Review of the
proposed plans is coordinated with DEQ
and other appropriate agencies. Approval
of the Plan of Operations for Phase | is
contingent on RCR accepting and
incorporating the stipulations and
mitigations (as listed in this ROD) into the
Plan of Operations.

Pending completion of the Final SEIS.

Timber Sale Contract

To allow RCR to harvest commercial
timber from the study area on NFS lands.
Harvesting will be conducted to clear the
area for Phase | project facilities.

Not yet applied for.

U.S. Fish and Wildlife Service

Biological Opinion

To protect T&E species and any
designated critical habitat. Consultation
with the KNF.

Grizzly bear BO issued in 2006 and
supplement issued in 2007 (2007 BO
Supplement). Revised bull trout and bull
trout critical habitat BO and grizzly bear
BO supplement issued 2017.

U.S. Army Corps of Engineers

404 Permit (CWA)

To control discharge of dredged or fill
material into wetlands and nonwetland
waters of the U.S. Reviewed by the EPA,
USFWS, and DEQ.

Based on preliminary design, effects on
jurisdictional wetlands within the selected
alternative disturbance boundary will be
avoided, and no discharge of fill material
subject to the Corps’ jurisdiction will
occur. In a 2006 letter to RCR, the Corps
determined that Phase | activities will not
affect jurisdictional wetlands and do not
need a permit.

State and Local Agencies

Department of Environmental Quality

Exploration License (MMRA)

To allow exploratory activities (Phase I)
including construction of an evaluation
adit and testing a bulk sample. Coordinate
review and analysis with the KNF.

Exploration License 00663, issued as final
on October 21, 2009, for construction of an
evaluation adit. RCR initiated activities
approved on private land. Approval
included stipulations for final designs and
monitoring plans. RCR posted a portion of
a reclamation bond for activities on private
land with DEQ before implementation of
approved activities.

Montana Air Quality Permit
(CAA)

To control criteria air pollutants when the
potential to emit is more than 25 tons per
year.

Permit #2414-2 revised and finalized in
2003; considered invalid in 2006; new
application submitted in March 2014; DEQ
issued the permit (MAQP #2414-03),
effective November 1, 2014.

Record of Decision for the Rock Creek Project

56




1.7 Permits, Licenses, and Approvals Needed to Implement the Decision

Permit, License, or
Approval

Purpose

Status

Stormwater Discharge Permit
(Water Quality Act)

To control discharge of stormwater from
the evaluation adit and associated facilities
(may be incorporated into a MPDES
permit) and to establish effluent limits,
treatment standards, and other
requirements for point source discharges
to state waters including groundwater.
Discharges to surface waters may not
violate downstream states’” water quality
standards. Coordinate with the EPA and
State of Idaho.

DEQ issued individual stormwater permit
MT0030287, effective February 1, 2016,
for Outfalls 006 and 007 at evaluation adit.
DEQ issued Final Permit MT0031763,
effective July 1, 2017, for outfalls
associated with road reconstruction, utility
line installation, and ancillary facility
construction.

Public Water Supply and
Sewer Permit

To allow construction of public water
supply and sewer system and to protect
public health.

Approval for support facilities for a public
water supply was received in April 2008,
and for a sewer system in August 2008;
these systems were installed in 2008;
approvals from the Sanders County Health
Department and DEQ will be required to
install a septic system, drainfield, and
public water supply well at the evaluation
adit site.

Short-Term Water Quality
Standard for Turbidity
(318 Authorization)

To allow for short-term increases in
surface water turbidity during
construction. Request may be forwarded
from FWP.

Not authorized for Phase | because
turbidity limits were set in MPDES permit
for construction activities and total
suspended solids limits were set in MPDES
permit for stormwater outfalls at evaluation
adit site

401 Certification
(CWA)

To ensure that any activity requiring a
federal license or permit that may result in
a discharge to navigable waters complies
with Montana water quality standards.
May be waived under certain conditions.

No discharge of fill material subject to the
Corps’ jurisdiction will occur. If, after final
design, effects on jurisdictional wetlands
cannot be avoided, RCR will comply with
and implement conditions in the 404
permit, if needed. Applicable nationwide
404 permits have 401 certification. RCR
will coordinate with DEQ for certification
of other discharges.

Hazardous Waste and Solid
Waste Registration

To ensure safe transport of hazardous
materials to and from the site and proper
disposal of solid wastes.

Not yet applied for.

Department of Natural Resources and Conservation

310 Permit (Montana Natural
Streambed and Land
Preservation Act)

To allow exploration-related activities that
physically alter or modify the bed or banks
of a perennially flowing stream.

Pending. 310 permit application submitted
in 2007 expired; will renew when close to
construction.

State Historic Preservation Office

Cultural Resource Clearance
(National Historic
Preservation Act, Section 106
Review)

To ensure appropriate protection of
cultural resources (archaeological and
historic) coordinated with the KNF.

Section 106 compliance completed in
1995.

Montana Fish, Wildlife, and Parks—Green Mountain Conservation District

310 Permit
(Montana Natural Streambed
and Land Preservation Act)

To allow construction activities by
nongovernment entities within the mean
high water line of a perennial stream or
river.

310/318 applications submitted in 2007;
permits finalized in 2008 and renewed in
2009; permits will be renewed for Phase |
construction.
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Permit, License, or Purpose Status
Approval
Hard Rock Impact Board/Sanders County
Fiscal Impact Plan Approval To mitigate fiscal impacts on local Hard Rock Mining Impact Plan approved
(Hard Rock Mining Impact government services. on October 23, 1997.
Act)
Sanders County Weed Control District
Noxious Weed Management To prevent propagation of noxious weeds. Submitted to Sanders County on April 7,
Plan 2007; annual reports provided thereafter as
required.
1.7.1 Status of Major Permits and Approvals

1.7.11 Exploration License

DEQ issued Exploration License 00663 to RCR on October 21, 2009, for construction of an evaluation
adit and associated activities. Approval included stipulations for final designs and monitoring plans. RCR
initiated the activities approved by the Exploration License on private land. RCR posted a portion of a
reclamation bond with DEQ before implementing the approved activities. The Final SEIS includes any
new or updated information authorized by DEQ’s Exploration License.

1.71.2 Air Quality Permit

RCR submitted a new MAQP application to DEQ in March 2014, and DEQ issued the permit (MAQP
#2414-03), effective November 1, 2014.

1.7.1.3 Water Quality Permits

The Montana Water Quality Act provides a framework for the classification of surface water and
groundwater uses (Section 1.5.1.5, Clean Water Act). It also establishes water quality standards and
permit programs to control the discharge of pollutants into state waters. DEQ administers MPDES
permitting, including stormwater discharge permits. Evaluation activities must comply with Montana
surface water and groundwater standards. The evaluation adit and support facilities must be constructed
and operated to prevent water discharge, seepage, drainage, infiltration, or flow that may degrade the
quality of surface water or groundwater outside of any approved mixing zone. A short-term exemption
from surface water quality standards for turbidity may be required for construction at stream crossings
(318 authorization). DEQ has responsibility for enforcement under the Montana Water Quality Act.
Measures to minimize changes in water quality, including flow, are discussed in the Final SEIS Sections
4.7.3.3, Groundwater Quality, and 4.7.3.4, Surface Water Quality.

Table 4 summarizes the status of RCR’s MPDES permits for the Rock Creek Project. RCR obtained a
water discharge (MPDES) permit (MT0030287) from DEQ in 2001. Outfalls 006 and 007 were
previously permitted under the expired MPDES General Permit for Storm Water Discharges Associated
with Mining and with QOil and Gas Facilities MTR300247 and were added to the draft permit
(MT0030287) issued for public comment under the July 31, 2015, public notice. Design of Outfall 007
was subsequently updated to clarify that stormwater will not be commingled with process wastewater, and
a new draft permit (MT0030287) was issued for public comment on October 9, 2015. The final permit
MT0030287 was issued by DEQ on December 30, 2015, with an effective date of February 1, 2016.

Discharges to groundwater from mining operations subject to operating permits under the MMRA are not
subject to groundwater permit requirements (75-5-401(5), MCA). Under the DEQ Exploration License
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00663, RCR has authorization to discharge treated drainage from the evaluation adit during Phase |
activities to groundwater in three infiltration ponds in the tailings disposal facility. The water treatment
system will include pressure filtration and an oil skimmer, with a pilot anoxic biotreatment system,
precipitation, clarification, and filtration for solids and metals; an ion exchange system; and a biological
nitrification/denitrification system to remove inorganic nitrogen. Treated water quality will meet
groundwater standards and nondegradation criteria, if applicable, at the end of the pipe before discharge
to the infiltration ponds.

RCR submitted an amendment to MT0031763 in April 2013 for outfalls related to road construction,
utility installation, and construction as part of Phase | evaluation adit activities. A final permit for
MTO0031763 was issued by DEQ and became effective on July 1, 2016. The Final SEIS includes any new
or updated information authorized by DEQ’s MPDES permits. The status of RCR’s MPDES permits is
summarized in the Final SEIS (Table 1-2 in the Final SEIS; Figure 1-2 in the Final SEIS displays the
outfall locations).

Table 4. Status of MPDES Permits Pertinent to Phase I.

Permit/
outfall Purpose Phase Status
MPDES Permit MT0030287
006 Stormwater discharge from a stormwater basin below the | Phase I Final permit
evaluation adit site to an unnamed tributary of West Fork | (Evaluation) effective February
Rock Creek 1, 2016
007 Stormwater discharge from a stormwater basin below the | Phase I Final permit
evaluation adit site to an unnamed tributary of West Fork | (Evaluation) effective February
Rock Creek 1, 2016
MPDES Permit MT0031763
001-031 | Discharge of stormwater related to construction of Phase | Final permit
ancillary facilities, excavation trenching to install a (Evaluation) effective July 1,
pipeline and power line, and improvements to roads to 2016
reduce sediment delivery to Rock Creek

1.7.1.4 Public Water Supply and Sewer Approval

DEQ is responsible for regulating public water supply and sewer systems that regularly serve at least 25
persons daily for a period of at least 60 calendar days per year. RCR obtained approval for a public water
supply and sewer for the Phase | evaluation adit support site adjacent to NFS road #150 near Montana
Highway 200. For the evaluation adit, approvals from the Sanders County Health Department and DEQ
will be required to install a septic system, drainfield, and public water supply well.

1.7.15 U.S. Army Corps of Engineers—404 Permit

The Corps is the permitting authority for the discharge of dredged or fill material into wetlands and
nonwetland waters of the U.S. (Section 3.10, Wetlands and Nonwetland Waters of the U.S. of the Final
SEIS) and a cooperating agency for the Final SEIS (Section 1.2.1.4.1, Cooperating Agencies). Waters
tributary to navigable and interstate waters are considered waters of the U.S. and are subject to the Corps’
jurisdiction. Wetlands subject to the Corps’ jurisdiction (jurisdictional wetlands) meet the Corps’
definition of wetlands and are adjacent, neighboring, or have a surface tributary connection to interstate or
navigable waters of the U.S. The Corps determines a water to be jurisdictional if the waterbody is a
traditionally navigable water, a relatively permanent water, or a wetland that directly abuts a traditionally
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navigable or relatively permanent waterbody, or, in combination with all wetlands adjacent to that
waterbody, has a significant nexus with traditionally navigable waters.

In a 2006 letter to RCR, the Corps determined that Phase | would not affect jurisdictional wetlands and
did not need a permit. If, after final design, effects on jurisdictional wetlands cannot be avoided, the
appropriate authorization will be requested from the Corps, and any required compensatory mitigation
will be implemented.

1.7.1.6 U.S. Fish and Wildlife Service—Biological Opinions
The USFWS has responsibilities under the ESA (1973) and Bald and Golden Eagle Protection Act (1940).

The KNF is required by the ESA to ensure that any action it approves is not likely to jeopardize the
continued existence of a T&E species or result in the destruction or adverse modification of critical
habitat. As part of the formal consultation process, the KNF submitted a final BA to the USFWS (July 31,
1998, amended for bull trout on May 13, 1999, and for lynx on April 3, 2000) that evaluated the potential
effects of the preferred alternative on T&E species (Appendix A in the 2001 FEIS). In their 2000 BO
(Appendix E in the 2001 FEIS), the USFWS concluded that the preferred alternative (Alternative V) was
likely to jeopardize the continued existence of grizzly bears and required a reasonable and prudent
alternative to be implemented to avoid the likelihood of jeopardizing the bear. The USFWS also
concluded that the preferred alternative was not likely to jeopardize the continued existence of bull trout.
The sequence of events regarding the USFWS BO includes the following:

« The BO (Appendix E of the 2001 FEIS) was finalized on December 15, 2000.

-« The KNF and DEQ issued a FEIS and a ROD for the Rock Creek Project in 2001. As a result
of the consultation process, the KNF and DEQ incorporated additional stipulations in the
preferred alternative (Alternative V) description.

- In 2002, the USFWS withdrew the 2000 BO in response to a lawsuit. Without the valid BO,
the Forest Service withdrew its 2001 ROD (although DEQ’s 2001 ROD remained in effect).

- In December 2002, the KNF provided updated access management baseline information and
the revised and clarified grizzly bear mitigation plan for the Rock Creek Project.

- In 2003, the USFWS issued a revised BO that concluded that the project was not likely to
jeopardize grizzly bears, would not likely jeopardize bull trout, was not likely to destroy or
adversely modify proposed bull trout critical habitat, and was likely to jeopardize Canada
Iynx, based on updated information. The KNF, in turn, issued a revised ROD.

- In 2005, Rock Creek Project opponents filed suit in Federal District Court against the KNF’s
2003 ROD; the USFWS’s BO was also litigated, which the court set aside.

- Anew final BO was issued by the USFWS on October 11, 2006. The new final BO included
additional information on updated grizzly bear population data, including trends, and
additional mandatory terms and conditions related to grizzly bears. In the 2006 BO, the
USFWS concluded that the preferred alternative is not likely to jeopardize the continued
existence of the listed entities of grizzly bears or bull trout or destroy or adversely modify
bull trout critical habitat. No critical habitat has been designated for grizzly bears.

« On September 27, 2007, the USFWS issued the 2007 BO Supplement regarding effects on
grizzly bears from the project and amended the 2006 BO for clarification of effects on bull
trout. The USFWS maintained its conclusions in the 2006 BO.

- In 2008, opponents filed suit against the USFWS 2006 BO and 2007 BO Supplement.

- The 2005 and 2008 lawsuits were consolidated, and in May 2010, the Federal District Court
issued its decision. The agencies’ decisions were upheld on a majority of the points, but the
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court vacated the KNF’s 2003 ROD and remanded the 2001 FEIS for completion of a Final
SEIS to address several deficiencies.

- The plaintiffs appealed the issues regarding the USFWS 2006 BO and 2007 BO Supplement
to the Ninth Circuit Court of Appeals.

« In November 2011, the Ninth Circuit Court of Appeals upheld the USFWS 2006 BO and
2007 BO Supplement on all litigated issues.

The USFWS concluded that the proposed action is “not likely to jeopardize” the continued existence of
grizzly bear. The KNF reinitiated formal consultation with the USFWS in March 2017 following
submission of a Supplemental BA for bull trout and bull trout critical habitat (Attachment 8). As a result,
the USFWS issued a revised BO for bull trout and bull trout critical habitat in November 2017,
concluding the proposed action is “not likely to jeopardize” the continued existence of bull trout, and
“would not result in the adverse modification or destruction of designated bull trout critical habitat.” The
USFWS clarified the terms and conditions in the 2017 revised BO in a 2018 letter to the KNF.

The 2006 BO for grizzly bear and the 2017 revised BO for bull trout and bull trout critical habitat contain
Reasonable and Prudent Measures and Terms and Conditions that the KNF must either implement or
require RCR to implement to minimize the likelihood of incidental take resulting from the Rock Creek
Project (Attachment 6 and Attachment 7). These terms and conditions have been added to the selected
alternative (Section 1.5.1.6.2, Mitigation Measures in the Selected Alternative), and the KNF has
determined that additional bonding in the form of a trust fund will be required to ensure sufficient funds
are available to implement these mitigations. RCR will be required to make a deposit to the trust fund
before construction of the evaluation adit (first year of the Rock Creek Project). An inflation factor will be
applied to the funds to determine actual dollars at the time of the deposits. The KNF is authorized to
require bonding in addition to the agencies’ joint reclamation bond (KNF’s and DEQ’s bonding is
discussed in Section 1.9, Reclamation Bond (Financial Assurance)) if it determines the bond amount is
insufficient according to the Forest Service or if bonding is necessary for items DEQ is not authorized to
bond for (36 CFR 228.13). As mitigations are completed, funds could be withdrawn from the trust fund
and returned to RCR or applied to the next required incremental deposit.

1.8 Public, Agency, and American Indian Participation

1.8.1 Public Participation

Public participation has played and continues to play an important role in project decision making. A
detailed description of previous public participation opportunities was presented in the 2001 FEIS and the
2003 ROD. Additional opportunities for public participation for the Final SEIS included a website
developed by the KNF, which is located at
https://www.fs.usda.gov/detail/kootenai/landmanagement/projects/?cid=stelprdb5327758. Throughout the
environmental review period, NEPA documents and other documents related to the Rock Creek Project
have been posted on this website. Newsletters, press releases, and other informational updates also were
sent periodically to the Rock Creek Project mailing list to keep the public informed of the project’s
progress.

The KNF issued the Draft SEIS for a 45-day public comment period on February 19, 2016. Public open
houses were held during the middle of the comment period in Noxon and Libby, Montana. The dates of
all public meetings, as well as copies of notices and news releases that invited comment, can be found in
the project record, which is available for public review at the KNF Supervisor’s office in Libby, Montana.
A Notice of Availability was published in the Federal Register, and copies of the Draft SEIS were emailed
or mailed to interested individuals and organizations.
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In total, 8,632 letters, comment sheets, and transcripts were received during the public comment period
for the Draft SEIS, including 8,328 form letters. Comments came from private individuals (8,322 form
letters and 230 other letters or comment sheets), federal agencies (2 letters), state agencies and legislators
(38 letters), tribal governments (1 letter), local government (1 form letter and 6 other letters), businesses
(8 letters), and other organizations (4 form letters and 19 other letters). The responses to Draft SEIS
comments are included in Appendix S of the Final SEIS.

A Draft ROD and Objection Review Final SEIS were prepared in 2017, and the KNF completed an
administrative review of the Draft ROD in accordance with the requirements of 36 CFR 218. After the
Draft ROD was issued, a predecisional objection process was conducted. Thirteen objections were
received. The Objection Reviewing Officer issued a response letter on October 31, 2017, indicating that
only Phase | activities would be approved as part of the Final ROD.

Public participation does not end with the permitting of Phase I. The public has the right to review permit
files and monitoring reports. Under DEQ’s mining regulations, if a person believes he or she is adversely
affected by the project or believes there is an unreported violation, that person has the right to file a
complaint and expect it to be investigated and addressed (ARM 17.24.129).

1.8.2 American Indian Consultation

The Forest Service has a government-to-government responsibility to all federally recognized tribes, as
outlined in the Guide to USDA Programs for American Indians and Alaska Natives. American Indian
tribes are afforded consideration under the National Historic Preservation Act (Section 2), NEPA, Native
American Graves Protection and Repatriation Act, American Indian Religious Freedom Act, and
Religious Freedom Restoration Act, among other EOs and policies (Section 1.5.2, Kootenai National
Forest Responsibilities to Federally Recognized Tribes). Federal guidelines direct federal agencies to
consult with American Indian tribal representatives regarding federal actions potentially affecting tribal
interests. Consultation may involve religious practices or other traditional cultural uses, cultural resource
sites, remains associated with American Indian heritage, or other issues. Any tribe whose aboriginal
territory falls within an analysis area is afforded the opportunity to voice concerns over issues governed
by the National Historic Preservation Act, Native American Graves Protection and Repatriation Act,
American Indian Religious Freedom Act, and Religious Freedom Restoration Act.

1.8.2.1 Interested Tribes

While a number of tribes used the Clark Fork River corridor, the only treaty that directly encompasses the
Rock Creek area is the Hellgate Treaty of 1855 (Section 1.5.2.1, 1855 Hellgate Treaty).

Three tribes signed the Hellgate Treaty: the Salish, Upper Pend d’ Oreilles, and Kootenai, now known as
the Confederated Salish and Kootenai Tribes. These tribes retain treaty rights in the Rock Creek Project
study area. The Lower Pend d’ Oreilles/Upper Kalispel Tribe was not a party to the Hellgate Treaty and
therefore has no off-reservation rights to the lands in question. The Coeur d’ Alene Tribe also does not
appear to have treaty rights in the Rock Creek drainage.

1.8.2.2 Consultation Process

1.8.22.1 FEIS (2001) and 2003 ROD

Documentation of tribal consultation conducted from 1988 until 2003 is available in the project record
and described on page 3-145 of the 2001 Final SEIS and in Section 3.19.1.3, Consultation with Interested
Tribes, of the Final SEIS. The KNF requested input from the tribal governments and culture committees
that expressed an interest in the Rock Creek Project about any potential concerns they might have with
the project. The Confederated Salish and Kootenai Tribes of Montana, the Kootenai Tribe of Idaho, the
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Coeur d’ Alene Tribe of Idaho, and the Kalispel Tribe of Washington all submitted comments concerning
the Rock Creek Project. These comments primarily focused on water quality and a concern for adverse
effects on aquatic resources and traditional use areas. Meetings took place between the Confederated
Salish and Kootenai Tribes, the Kootenai Tribe of Idaho, and the Coeur d” Alene Tribe. The Kalispel Tribe
declined a face-to-face meeting, indicating that their concerns were addressed in the correspondence they
submitted during the comment period.

Several comprehensive cultural resource inventories conducted during the development of the 2001 FEIS
located no physical evidence of aboriginal sites. In 2007, after the FEIS and ROD had been issued, the
Confederated Salish and Kootenai Tribes identified a sacred site and indicated they believe the site may
be eligible for listing on the National Register of Historic Places as a TCP under the National Historic
Preservation Act. The specific location of the sacred site is exempt from public disclosure under Section
304 of the National Historic Preservation Act and the 2008 Food, Conservation, and Energy Act (Section
1.5.2.3, National Historic Preservation Act).

The Confederated Salish and Kootenai Tribes also identified traditional resources of concern including
fish, medicinal and sacred herbs, grizzly bears, huckleberries, and other foods, although specific species
of plants have not been identified by the tribes to date. Those resources specifically identified were
addressed in the sections of the 2001 FEIS that relate directly to those resources. Both the Confederated
Salish and Kootenai Tribes and the Kootenai Tribe of Idaho contend that the Rock Creek Project would
violate their treaty rights under the Hellgate Treaty, as resources of interest would be affected and access
to the study area would be restricted for the life of the project.

The Coeur d’Alene Tribe has also indicated that they believe the Rock Creek Project would violate their
treaty rights through changes in water quality, which they believe would adversely affect downstream
resources and use areas for which they maintain rights of use. While not asserting treaty rights violations,
the Kalispel Tribe has stated similar concerns about the effects of water quality on downstream resources
and aquatic habitats. All tribes have voiced a general concern about the effects of the Rock Creek Project
on water quality and fisheries. These topics were addressed in the sections of the 2001 FEIS that relate to
those resources.

1.8.2.22 SEIS

Following the Court’s 2010 decision to vacate the Forest Service’s 2003 ROD to approve the Rock Creek
Project and remand the 2001 FEIS, the KNF initiated government-to-government consultation for the
SEIS process with the Confederated Salish and Kootenai Tribes, the Kootenai Tribe of Idaho, the Coeur d’
Alene Tribe of ldaho, and the Kalispel Tribe of Washington. In a letter dated January 12, 2011, the KNF
informed the four tribes that the Forest Service determined that a Final SEIS for the Rock Creek Project
was necessary. In the letter, the Forest Service also requested initiation of formal consultation to provide a
briefing of the status of the project and to discuss how it could involve the tribes as participating agencies.
The Draft SEIS was sent to the Confederated Salish and Kootenai Tribes, the Kootenai Tribe of Idaho, the
Coeur d’ Alene Tribe of Idaho, and the Kalispel Tribe of Washington on February 19, 2016.

On May 6, 2016, the KNF met with representatives of the Kootenai Tribe of Idaho to discuss tribal
concerns regarding the Rock Creek Project. The Kootenai Tribe of Idaho also submitted comments on the
Draft SEIS (Appendix S of the Final SEIS) to the letter and the KNF response. In its comment letter, the
Kootenai Tribe of Idaho described its strong working relationship with the KNF and requested
government-to-government consultation to understand the changes between the Draft SEIS and the prior
proposal for the Rock Creek Project. The Kootenai Tribe of Idaho also requested a description of any
changes in how the project would avoid or mitigate impacts on Kootenai treaty resources, cultural and
archaeological resources, and Kootenai sacred sites and religious use areas.
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Ongoing consultation between the KNF and the Kootenai Tribe of Idaho has not, to date, identified
significant sacred sites or religious use areas that would be affected by the project. Historic property
identification efforts have not located cultural or archaeological resources of significance to the Kootenai
Tribe of Idaho. With regard to potential treaty resources, the Kootenai Tribe of Idaho does not have treaty
rights within the study area (Section 1.5.2.1, 1855 Hellgate Treaty). However, the KNF has considered the
effects of the project on Confederated Salish and Kootenai Tribes treaty resources and has determined that
access to those resources will not be affected by the project.

No other tribes submitted comments on the Draft SEIS. The KNF has continued to work with the
Kootenai Tribe of Idaho (and other tribes as interested) during the Rock Creek Project Final SEIS process
to address any concerns regarding the project.

Additional information about consultation can be found in Section 3.19, American Indian Treaty Rights,
of the Final SEIS. Detailed correspondence is located in the project record for the Rock Creek Project,
which is located in the KNF Supervisor’s Office in Libby, Montana.

1.8.3 Changes Suggested by Tribes, Agencies, and the Public and the KNF’'s
Response

Substantive comment letters received from interested tribes and federal, state, and local agencies on the
Draft SEIS are included in Appendix S to the Final SEIS. This set of commenters includes the Kootenai
Tribe of Idaho, EPA, FWP, and Idaho Department of Environmental Quality. The Kootenai Tribe of
Idaho’s comments are summarized above in this ROD under tribal consultation in Section 1.8.2.2,
Consultation Process. The EPA’s comments and the agency’s role in the Final SEIS are described in
Section 1.2.1.4.1, Cooperating Agencies. FWP’s comments questioned the completeness and accuracy of
the bull trout and bull trout habitat effects analyses in the Final SEIS and in the USFWS 2006 BO and
2007 BO Supplement. FWP also asserted that the 2007 BO Supplement is outdated. The Idaho
Department of Environmental Quality’s comments asserted that water quality data collected in
anticipation of the Rock Creek Mine was compromised by the release of metals-contaminated sediment
when the Milltown dam on the Clark Fork River near Missoula was removed in 2008. The Idaho
Department of Environmental Quality also expressed uncertainty about the effectiveness of the infiltration
pond, underdrain system, pumpback well system, and other contingency mitigation measures. The KNF’s
responses to each of these letters are presented alongside each comment in Appendix S. Where
appropriate, the text of the Final SEIS was revised, and the section where the change was made is noted in
the response to comments.

RCR’s comments on the Draft SEIS were also reproduced and included in Appendix S of the Final SEIS.
As with agency and tribal comments, KNF’s responses are presented alongside each comment. Where
appropriate, the text of the Final SEIS was revised, and the section where the change was made is noted in
the response to comments.

Substantive comments received by individuals and organizations on the Draft SEIS were organized for
response according to resource-specific issue codes. To reduce repetition, similar comments were grouped
together and responded to collectively. An alphabetical list of individuals and organizations that provided
comments along with associated issue codes can be found in Appendix S to the Final SEIS. Responses to
substantive comments are organized by issue codes and can be found in the same appendix. Where
appropriate, the text of the Final SEIS was revised, and the section where the change was made is noted in
the response to comments.

The KNF must be responsive to all substantive comments; however, not all comments received were
substantive. According to NEPA regulations, “all substantive comments received on the draft statement

Record of Decision for the Rock Creek Project 64



1.9 Reclamation Bond (Financial Assurance)

(or summaries thereof where the response has been exceptionally voluminous), should be attached to the
final statement whether or not the comment is thought to merit individual discussion by the agency in the
text of the statement” (40 CFR 1504.5(b)). All of the original comments (substantive and nonsubstantive)
on the Draft SEIS that the KNF received are available for public inspection at the KNF Supervisor’s
Office in Libby, Montana. Commenters who provided substantive comments were permitted to participate
in the objection process of the Objection Review Final SEIS. Additional discussion of this process is
provided in Section 1.9, Predecisional Administrative Review (Objection Process).

The Forest Service and DEQ executed an MOU allowing the agencies to accept a joint bond that satisfies
both federal and state reclamation requirements. The reclamation bond may be collected jointly by the
agencies or by one of the agencies acting without the concurrence of the other agency. Even if the
reclamation bond is collected by one of the agencies, the bond must be expended in a manner that
satisfies both federal and state reclamation requirements.

1.9 Reclamation Bond (Financial Assurance)

191 Authorities

Pursuant to the Organic Administration Act and regulations adopted thereunder, a mine operator is
required to submit a reclamation bond to the Forest Service before the Forest Service may approve a Plan
of Operations for Phase I. Similarly, pursuant to the MMRA and administrative rules adopted thereunder,
an exploration operator is required to submit a reclamation bond to DEQ before DEQ may issue an
Operating Permit for the exploration activity. The reclamation bond may not be less than the estimated
cost to the Forest Service or DEQ to ensure compliance with the respective federal and state reclamation
requirements. The federal reclamation requirements include compliance with 36 CFR 228 Subpart A. The
state reclamation requirements include compliance with the Clean Air Act of Montana, Montana Water
Quality Act, MMRA, administrative rules adopted under the MMRA, and Hard Rock Operating Permit.
Thus, a reclamation bond represents the public’s “insurance policy” that reclamation will be performed if
exploration is allowed.

The reclamation bond may be in the form of a surety bond, an irrevocable letter of credit, a certificate of
deposit, or cash. The bond for larger mining operations is usually in the form of a surety or irrevocable
letter of credit because of the significant financial obligation that reclamation typically represents.

Agency engineers calculate the reclamation bond amount after an alternative has been selected for
implementation and a Final ROD or decision is issued by each agency. In addition, the Forest Service
requires that all bonds pertaining to a Plan of Operations on NFS lands be developed or reviewed by a
Certified Locatable Minerals Administrator. The training, abilities, and required knowledge of the
administrator are outlined in FSM, Chapter 2890.

Pursuant to ARM 17.24.140, the total amount of the bond calculated by DEQ must be in place before the
issuance of an operating permit, unless the applicable permit application identifies phases or increments
of disturbance for which individual incremental bonds may be calculated. 36 CFR 228.13 requires
submittal of a bond for reclaiming disturbances on NFS lands before approval of a Plan of Operations.

The Forest Service is required to review reclamation bonds annually for adequacy (FSM 2817.24b).
Similarly, DEQ is required to conduct an overview of the amount of each bond annually and a
comprehensive bond review at least every 5 years (82-4-338(3), MCA). To ensure administrative
continuity and to conform to the intent of the MOU, the Forest Service as a co-permitting agency has
adopted a 5-year schedule for reviewing the sufficiency of the reclamation bond. Guidance for Forest
Service bonding can be found in the Training Guide for Reclamation Bond Estimation and
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Administration. DEQ may conduct additional comprehensive bond reviews if, after modification of a
reclamation or operating plan, an annual overview, or an inspection of the permit area, DEQ determines
that an increase in the bond level may be necessary. When the existing bonding level of an operating
permit does not represent the costs of compliance with federal and state reclamation requirements, DEQ is
required to modify the bonding requirements. A complete description of the procedure is set forth in
Section 82-4-338(3), MCA.

A mine operator may propose modifications to its Plan of Operations and Operating Permit. The proposed
modification is reviewed by the KNF and DEQ, and the appropriate level of environmental analysis is
performed. If the modification is approved, the KNF and DEQ then determine whether the modification
affects the estimated cost to the Forest Service and DEQ to ensure compliance with federal and state
reclamation requirements. If an increase in bond is required, the operator must submit the additional bond
amount before the approved modification can be executed.

There is no specific timeframe for bond release once reclamation activities have been completed. DEQ’s
bond will cover water treatment for as long as necessary. Bond release is performance-based and is
granted or denied based on the KNF’s and DEQ’s evaluation. The Forest Service may not release a bond
until the reclamation requirements of 36 CFR 228.8(g) are met. Pursuant to Section 82-4-338(4), MCA,
DEQ may not release a bond until the provisions of the MMRA, its associated administrative rules, and
the Operating Permit have been fulfilled. In addition, pursuant to Section 82-4-338(4), MCA, DEQ is
required to provide reasonable statewide and local notice of a proposed bond release or decrease. DEQ
may not release or decrease a reclamation bond unless the public has been provided an opportunity for a
hearing, and a hearing has been held if requested. All information regarding bond releases and decreases
is available to the public upon request.

1.9.2 Reclamation Costs

The 2003 KNF ROD contained a reclamation bond estimate. Since 2004, the Forest Service in Region 1
has adopted the policy of preparing the bond for mining projects only after a ROD is issued and an
amended and updated Plan of Operations has been submitted for approval, because doing so before those
additional details have been submitted may provide a misleading and inaccurate assessment of the
financial liability. The bond estimate in the 2003 KNF ROD provided a general sense of the level of detail
and magnitude of the bond. The bond will be calculated based on a new ROD and amended Plan of
Operations for Phase | using current cost estimates. Additional information on the reclamation bond and
how it is calculated (direct costs, indirect costs, and other reclamation costs) can be found in Chapter 1 of
the Final SEIS.

1.10 Predecisional Administrative Review (Objection Process)

Under Forest Service regulations (36 CFR 218) issued in 2013, eligible parties may seek administrative
review of unresolved concerns before a project decision has been made. As outlined in 36 CFR 218
Subparts A and B, all interested and affected parties who provided specific written comments, as defined
in 36 CFR 218.2, during scoping or the comment period are eligible to participate in the objection
process. Federally recognized Indian tribes and Alaska native corporations are also eligible to file
objections when specific written comments are provided during federal-tribal consultations.

The KNF completed an administrative review of the Draft ROD in accordance with the requirements of
36 CFR 218. After the Draft ROD was issued, a predecisional objection process was conducted. Thirteen
objections were received, and an objection resolution meeting was held on October 11, 2017, between the
Objection Reviewing Officer and the objectors who chose to participate in the meeting. The Objection
Reviewing Officer issued a response letter on October 31, 2017, responding to the specific objection
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issues raised. In the letter, the Objection Reviewing Officer instructed me to withhold approval of Phase Il
unless and until all requirements for Phase 11 initiation have been met and to sign a Final ROD that
approves only Phase | project activities.

The objections and response letters are on the KNF website and provided in the project record:
https://www.fs.usda.gov/detail/kootenai/landmanagement/projects/?cid=stelprdb5327758.

1.11 Additional Information

Copies of the Rock Creek Final SEIS are available for review at the KNF Supervisor’s Office in Libby;
the Montana State Library in Helena; the Mansfield Library, University of Montana in Missoula; the
Lincoln County Library in Libby; the Thompson Falls Public Library; and the Laurie Hill Library in
Heron. The Final SEIS may also be accessed on the internet at the KNF’s and EPA’s websites.

Hardcopies of this ROD and the Final SEIS will be provided to libraries (Laurie Hill, Lincoln County,
Mansfield, Montana State, and Thompson Falls) for public review and to the EPA and objectors, if
requested. An electronic copy of the Final SEIS and this ROD will be provided on the KNF’s website for
other interested parties to obtain or may be obtained in electronic (compact disc) format from Katelyn
Miller, Project Coordinator, Supervisor’s Office, 31374 U.S. Highway 2, Libby, Montana 59923; by
phone at (406) 293-6211. The supporting project record is also available for review at the Forest Service
Supervisor’s Office for the Kootenai National Forest.
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