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3.3  Tribal Trust and Responsibilities 
Trust responsibilities arise from the United States' unique legal relationship with Indian tribes. It derives 
from the Federal Government's consistent promise in the treaties that it signed to protect the safety and 
well-being of the Indian tribes and tribal members. Federal Indian Trust responsibility is now defined as a 
legally enforceable fiduciary obligation, on the part of the United States, to protect tribal lands, assets, 
resources, and reserved rights, as well as a duty to carry out the mandates of federal law with respect to 
American Indians and Alaska Native tribes. This responsibility requires that the Federal Government 
consider the best interests of the Indian tribes in its dealings with them and when taking actions that 
may affect them. The trust responsibility includes protection of the sovereignty of each tribal 
government. The United States recognized tribes by Treaty, Executive Order or Statute; each method 
reserved rights in different ways. The Nez Perce-Clearwater serves the government’s trust responsibility 
by ensuring actions do not diminish rights of Indian tribes and tribal members and by treating National 
Forest System resources as trust resources where fiduciary rights exist. 

The intent of this report is to analyze the extent to which each alternative protects tribal resources and 
reserved rights on the Nez Perce-Clearwater. 

The Nez Perce-Clearwater is considered part of the aboriginal homeland of the Nez Perce Tribe, herein 
referred to as Tribe, and the Nez Perce-Clearwater’s boundaries lie within the territories ceded to the 
United States by the Nez Perce Tribe in the Treaty of 1855. At that time, Nez Perce leaders reserved 
hunting, fishing, gathering, and pasturing rights on “open and unclaimed land,” which the courts later 
determined include lands now managed by the Nez Perce-Clearwater. Although subsequent treaties in 
1863 and 1868 diminished the size of the original reservation from 7.5 million acres to its current 
750,000 acres, all off-reservation rights were preserved. The Nez Perce Tribe is extremely interested in 
nearly all activities proposed on the Nez Perce-Clearwater and is actively engaged in implementing many 
projects on the Nez Perce-Clearwater. 

Following the Nez Perce War of 1877, many Nez Perce were exiled in Oklahoma. Most survivors later 
returned to the Nez Perce Tribe in Idaho, the Confederated Tribes of the Umatilla Indian Reservation in 
Oregon, and the Colville Confederated Tribes in Washington. Therefore, those tribes occasionally indicate 
an interest in the Nez Perce-Clearwater projects, especially projects in the vicinity of the Nez Perce (Nee-
Me-Poo) National Historic Trail, which was designated by Congress to commemorate the flight of about 
750 Nez Perce men, women, and children during that war. 

Currently, there are about 3,500 enrolled Nez Perce citizens and roughly 60 percent of those live on the 
Nez Perce Reservation, a short drive from the Nez Perce-Clearwater’s boundary. The Dawes Allotment 
Act opened about 500,000 acres of the Nez Perce Reservation to non-Indian settlement, leaving only 
250,000 acres for the Nez Perce people. This increases the importance of the Nez Perce-Clearwater for 
subsistence. Modern Nez Perce people hunt, fish, and gather traditional foods and medicines on the Nez 
Perce-Clearwater. Many Nez Perce people continue to access traditional sites for religious and spiritual 
purposes. 

The Nez Perce-Clearwater and Nez Perce Tribe actively cooperate in areas of treaty interest, rights, 
traditional and cultural resources, and ecosystem integrity by maintaining opportunities for traditional 
American Indian land and resource use. The presence of healthy habitats is fundamental to the 
achievement of both usable and harvestable levels of resources significant to American Indians, as well 
as to ecosystem integrity. 
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Since the 1990s, the Nez Perce Tribe has continued to increase internal capacity to engage the Forest 
Service in a variety of ways. The Nez Perce Tribe began leveraging Bonneville Power Association funds to 
invest in habitat improvements to mitigate effects of hydropower dams in the Snake River Basin. In 1998, 
the Tribe and the Clearwater National Forest jointly completed aquatic habitat improvement work in the 
Lochsa drainage. The project’s success quickly led to a dynamic aquatic restoration partnership that 
exists to this day and extends across the entire Nez Perce-Clearwater, south into the Payette and Boise 
National Forests, and west into the Wallowa-Whitman and Umatilla National Forests. In addition to the 
aquatic restoration partnership, the Nez Perce Tribe and the Nez Perce-Clearwater also have robust 
relationships around invasive weeds, fire prevention, and youth engagement. 

With the Nez Perce Tribe’s cultural connection to salmon and their contributions to habitat 
improvement, the Tribe tends to be very cautious of soil disturbance from vegetation-related activities 
and their comments typically favor minimal harvest and road construction. 

Nez Perce-Clearwater leadership seeks to learn from both tribal leaders and tribal citizens in order to 
improve understanding of how Nez Perce-Clearwater actions can impact treaty-protected resources, 
access to exercise treaty rights, and the tribal economy. The federal government has trust responsibilities 
to tribes under a government-to-government relationship to ensure that tribe’s reserved rights are 
protected. Consultation with tribes in the early phases of project planning helps the Nez Perce-
Clearwater meet trust responsibilities. The Nez Perce-Clearwater strives to protect treaty rights and 
adhere to trust responsibilities in a variety of ways, including the following: 

• Employ a full-time tribal liaison to be a single point of contact and track issues and identify 
emerging opportunities. 

• Meet at least quarterly with Nez Perce Tribe professional staff to provide early and frequent 
opportunities to communicate about proposed projects and to inform both Nez Perce-
Clearwater and tribal decision makers. 

• Consult with the Nez Perce Tribal Executive Committee, as needed, when staff identify possible 
project impacts or when Nez Perce-Clearwater or Nez Perce Tribe leadership deems it necessary. 

• Provide annual opportunities for Nez Perce Tribal Executive Committee field visits to build and 
maintain interpersonal relationships with the Nez Perce-Clearwater leadership team and to gain 
shared understanding around land management issues and opportunities. 

• Participate in the Nez Perce Tribe’s bi-annual General Council meetings with tribal members to 
interact with and learn from Nez Perce citizens. 

• Train Nez Perce-Clearwater employees on treaty rights, trust responsibilities, and Nez Perce 
culture to raise awareness and sensitivity. 

• Reach out to neighboring tribes on projects in areas of known interest. 

Tribal consultation on the current forest plan revision began in 2012 when the Nez Perce-Clearwater was 
initially identified as an “early adopter.” The Nez Perce-Clearwater and Nez Perce Tribe cooperated to 
provide a liaison to the revision efforts to help coordinate internal staff meetings and external tribal 
public meetings. A Nez Perce Tribal Executive Committee representative and the forest plan revision 
liaison participated in several public collaboration events. Dozens of staff meetings and conversations 
with Nez Perce Tribe specialists helped to inform the team of the Nez Perce Tribe’s unique perspectives. 
The forest plan revision team accepted invitations from the Nez Perce Tribe to speak with tribal citizens 
at community meetings on the Nez Perce Reservation and at the General Council. 



Chapter 3. Affected Environment and Environmental Consequences Tribal Trust and Responsibilities 

 
Nez Perce-Clearwater National Forests 3.3-3 DEIS for the Revised Forest Plan 

 
 

The Nez Perce Tribe was invited to be a cooperating agency in July of 2014 and accepted our invitation. A 
Cooperating Agency Agreement formalizing the relationship is in progress as of May 2019. While 
cooperating agency status may streamline interaction between the interdisciplinary team and the Tribe’s 
staff, government-to-government consultation is also a legal status that allows for pre-decisional 
communication between the two governments, including between the interdisciplinary team and the 
Tribe’s staff.  

The team invited the Coeur d’Alene Tribe, Confederated Salish-Kootenai Tribes, and the Confederated 
Tribes of the Colville Reservation to consult. Traditionally the Coeur d’Alene and Confederated Salish-
Kootenai tribes have deferred to the Nez Perce Tribe on management recommendations for the Nez 
Perce-Clearwater. 

The Coeur d’Alene Tribe was established by Executive Order in 1873. A small portion of the Palouse 
Ranger District abuts the Coeur d’Alene Reservation. To date, the Coeur d’Alene Tribe has been most 
interested in Palouse District projects nearest their reservation. 

The Idaho-Montana border is a natural geographic division between the Nez Perce and Confederated 
Salish-Kootenai Tribes. The Confederated Salish-Kootenai tend to be most interested in activities 
proposed adjacent to the Montana border and along the Lolo Trail, which was a traditional travel 
corridor for them. 

Relevant Laws, Regulations, and Policy 
Federal Laws 
Treaty with the Nez Perce of 1855, Article 3: Secured for the Nez Perce “...the exclusive right of taking 
fish in all the streams where running through or bordering said reservation...also the right of taking fish 
at all usual and accustomed places in common with citizens of the Territory; and of erecting temporary 
buildings for curing, together with the privilege of hunting, gathering roots and berries, and pasturing 
their horses and cattle upon open and unclaimed land.” National Forest System lands have been 
determined to be “opened and unclaimed” and are subject to these treaty-reserved rights.  

Treaty with the Nez Perce of 1863, Article 8: “The United States also agrees to reserve all springs or 
fountains not adjacent to, or directly connected with, the streams or rivers within the lands hereby 
relinquished...and further, to preserve a perpetual right of way to and from the same, as watering 
places, for the use in common of both whites and Indians.”  

The Hellgate Treaty of 1855: The Flathead, Kootenai, and Upper Pend d'Oreilles Indian Tribes reserved 
rights under the Hellgate Treaty of 1855 (July 16, 1855). These rights include the "right of taking fish at 
all usual and accustomed places, in common with citizens of the Territory, and of erecting temporary 
buildings for curing; together with the privilege of hunting, gathering roots and berries, and pasturing 
their horses and cattle upon open and unclaimed land.”  

National Historic Preservation Act of 1966 (P.L. 89-665, as amended, P.L. 91- 423, P.L. 94-422, P.L.94-
458 and P.L. 96-515) – Regulations 36 CFR Part 800 and 36 CFR 36 CFR Part 7: This act pertains only to 
tangible properties, such as buildings, structures, sites, or objects, which are important in history and 
prehistory. It requires agencies to consider the effects of undertakings on properties eligible to or listed 
in the National Register of Historic Places by following the regulatory process specified in 36 CFR 800. 
The portions of that act that relate specifically to coordination with Indian Tribes were added in the 
1992 amendments. These additions reflect the increased importance placed on tribal relations. A 
section of the act directs state and federal governments to assist in the establishment of preservation 
programs on Indian lands. 
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The portions of Section 2 pertaining to tribal relations state the following – It shall be the policy of the 
federal government, in cooperation with other nations and in partnership with the state, local 
governments, Indian Tribes, and private organizations and individuals to: 

(2) Provide leadership in the preservation of the prehistoric and historic resources of the United 
States and of the international community of nations and in the administration of the national 
preservation program. 

(6) Assist state and local governments, Indian Tribes and Native Hawaiian organizations and the 
National Trust for Historic Preservation in the United States to expand and accelerate their historic 
preservation programs and activities. 

National Environmental Policy Act of 1969 (P.L .91-190) and Regulations 40 CFR 1500-1508: With this 
act, federal agencies began to invite Indian Tribes to participate in forest management projects and 
activities that may affect them. 

National Forest Management Act of 1976 (P.L. 4-588): This act directs consultation and coordination of 
National Forest System planning with Indian Tribes. 

American Indian Religious Freedom Act of 1978 (P.L.95-341 as amended, P.L. 103-344): This act states 
that "...it shall be the policy of the United States to protect and preserve for American Indians their 
inherent right for freedom to believe, express, and exercise the traditional religions of the American 
Indian, Eskimo, Aleut, and Native Hawaiians, including but not limited to access to site, use and 
possession of sacred objects, and the freedom to worship through ceremonies and traditional rites." 

Agencies must make a good faith effort to understand how Indian religious practices may come into 
conflict with other forest uses and consider any adverse impacts on these practices in their decision-
making practices. The consideration of intangible, religious, ceremonial, or traditional cultural values 
and concerns which cannot be tied to specific cultural sites and properties could be considered under 
this act. 

Archaeological Resources Protection Act of 1979 (P.L. 96-95) and Regulations 43 CFR Part 7: This act 
establishes a permit process for the management of cultural sites on federal lands which provides for 
consultation with affected tribal governments. 

Native American Graves Protection and Repatriation Act of 1990 (P.L. 101- 601, 25 U.S.C. 3001-3013) 
and Regulations 43 CFR Part 10: This act addresses the rights of lineal descendants and members of 
Indian Tribes, Alaska Native, and native Hawaiian organizations to certain human remains and precisely 
defined cultural items. It covers items currently in federal repositories as well as future discoveries. The 
law requires federal agencies and museums to provide an inventory and summary of human remains 
and associated funerary objects. The law also provides for criminal penalties in the illegal trafficking in 
Native American human remains and cultural items. 

Healthy Forest Restoration Act of 2003 (P.L. 108-148): This act directs the Forest Service to include 
tribes in collaboration efforts for planning and multi-party monitoring of hazardous fuels reduction 
projects. 

Tribal Forest Protection Act of 2004 (P.L. 108-278): This act directs the Forest Service to accept and 
analyze proposals for restoration activities on National Forest System lands that pose a fire, disease, or 
other threat to Indian forest land. The act also authorizes the Forest Service to enter into agreements or 
contracts with tribes to implement those projects. 
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Food, Conservation, and Energy Act of 2008 (P.L. 110-234, “The Farm Bill”): This act authorizes reburial 
of human remains on National Forest System lands, prevents unauthorized disclosure of cultural 
information, ensures access for traditional cultural purposes, and authorizes forest products for 
traditional cultural purposes.  

Federal Lands Recreation Enhancement Act of 2004 (16 U.S. Code Chapter 87): §6802.d.1.(I) and (J) of 
U.S. Code Chapter 87 prohibits the Forest Service from collecting fees from:  

 Any person who has a right of access for hunting or fishing privileges under a specific provision of 
law or treaty. 

 Any person who is engaged in the conduct of official federal, state, tribal, or local government 
business. 

Executive Orders 
Executive Order 12866 of 1993 – Regulatory Planning and Review: This order enhances planning and 
coordination with respect to both new and existing regulations and makes the process more accessible 
and open to the public. Agencies shall seek views of tribal officials before imposing regulatory 
requirements that might affect them.  

Executive Order 12898 of 1994 – Environmental Justice in Minority Populations and Low-Income 
Populations: This order directs federal agencies to focus on the human health and environmental 
conditions in minority and low-income communities, especially in instances where decisions may 
adversely impact these populations.  

Executive Order 13007 of 1996 – Indian Sacred Sites: This order acknowledges the role of federal 
agencies to protect and preserve the religious practices and places of federally-recognized tribes and 
enrolled tribal members. It also requires agencies to consult with federally-recognized tribes to address 
tribal concerns for sacred sites on public land and to ensure access to religious places and avoidance of 
adverse effects to sacred sites in accordance with existing legislation.  

Executive Order 13175 of 2000 – Consultation and Coordination with Indian Tribal Governments: This 
order provides direction for consultation with Tribal Governments for formulating or implementing 
policies that have tribal implications. The order also provides direction regarding consultation and 
coordination with Indian Tribes relative to fee waivers and calls upon agencies to use a flexible policy 
with tribes in cases where proposed waivers are consistent with applicable federal policy objectives. It 
directs agencies to grant waivers in areas where the agency has the discretion to do so when a tribal 
government makes a request. When a request is denied, the agency must respond to the tribe in writing 
with the rationale for denial.  

Executive 13084 of 1998 – Consultation and Coordination with Indian Tribes Governments: This order 
calls upon agencies to utilize flexible policy approaches at the Indian tribal level in cases when a 
proposed waiver is consistent with applicable federal policy objectives. The order calls upon agencies to 
grant waivers in areas where the agency has discretion to do so. This should be done when a tribal 
government makes a request and, for those instances where the agency may decline such a request, a 
reason must be supplied to the tribe.  

Agency Regulations 
Interior Secretarial Order 3175 of 1993: This order establishes responsibility of all agencies to carry out 
trust responsibilities of the federal government and assess the impacts of their actions on Indian trust 
resources. It requires consultation with tribes when impacts are identified.  
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36 CFR 261 – Prohibitions in Areas Designated by Order (2011): This regulation enforces the closure of 
National Forest System lands to protect privacy of tribal activities and “provides regulations regarding 
special closures to provide for closure of National Forest System lands to protect the privacy of tribal 
activities for traditional and cultural purposes…to ensure access to National Forest System land, to the 
maximum extent practicable, by Indian and Indian Tribes for traditional and cultural purposes.”  

36 CFR 223.239 and 36 CFR 223.240 – Sale and Disposal of National Forest System Timber, Special 
Forest Products, and Forest Botanical Products: Section 223.239 provides regulations for free-use 
without a permit for members of tribes with treaty or other reserved rights related to special forest 
products. It also provides regulations for free-use without a permit upon the request of the governing 
body of a Tribe. Section 223.240 provides regulations regarding harvest of special forest products by 
tribes with treaty or other reserved rights.  

Policy 
Forest Service Manual 1500: External Relations – Chapter 1560: State, Tribal, County, and Local 
Agencies; Public and Private Organizations – Interim Directive No. 1560-2010-1: This policy provides an 
interim directive for implementing Sections 8103 and 8106 of the “2008 Farm Bill” regarding reburial 
sites on National Forest System land, reburial, and prohibition on disclosure.  

Forest Service Handbook 2409.18: Timber Sale Preparation Handbook – Chapter 80: Uses of Timber 
Other than Commercial Timber Sales, Special Forest Products–Forest Botanical Products – Section 
82.5: Forest Products for Traditional and Cultural Purposes – Amendment No. 2409.18-2017-1: This 
policy provides directive for granting trees, portions of trees, or forest products to federally recognized 
Indian Tribes free-of-charge for non-commercial traditional and cultural purposes, per Section 8105 of 
the “2008 Farm Bill.”  

#30-MOU-98-001 – “Campground MOU”: Local policy between the Nez Perce Tribe and six National 
Forests within their ceded territories exempting enrolled Nez Perce tribal members from campground 
fees and camping stay limits.  

Nez Perce Tribe Firewood Policy Letter (May 28, 2006): Letter from six Forest Supervisors in the Nez 
Perce Tribe’s ceded territories exempting enrolled tribal members from fees to collect firewood. Letter 
describes ways to obtain firewood while complying with public health and safety restrictions and good 
stewardship practices.  

State and Local Plans 
Nez Perce Tribe Department of Fisheries Resource Management Plan (2013–2028): The Nez Perce 
Tribe’s fisheries resource management plan includes a set of management goals and management 
objectives to achieve those goals. Management objectives include those related to achievement of 
escapement goals for anadromous fish, including habitat management of key populations within the Nez 
Perce-Clearwater, such as Lolo Creek, the Potlatch River, the Upper South Fork Clearwater River, the 
Lochsa River, Meadow Creek, Moose Creek, and the Upper Selway River. Habitat management 
objectives include emphasis on watershed restoration within a “ridge-to-ridge” management philosophy 
where stream habitat is degraded. The government-to-government relationship with the U.S. Forest 
Service, including the Nez Perce-Clearwater, is also described. Co-management of federal lands and 
cooperation on an extensive body of work, including restoration projects, fish and habitat monitoring, 
operation of acclimation sites, facility use, harvest access, and effects of forest management actions, 
transpires on the 11 National Forests with which the Nez Perce Tribe shares a working relationship. 
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Methodology 
Spatial Scale  
Nearly all of the Nez Perce-Clearwater is within the ceded territory of the Nez Perce Tribe and the entire 
Nez Perce-Clearwater is subject to the Treaty of 1855. There are about 3,500 enrolled citizens and 
roughly 60 percent of those live on the Nez Perce Reservation. The Dawes Allotment Act opened about 
500,000 acres of the Nez Perce Reservation to non-Indian settlement, leaving only 250,000 acres for the 
Nez Perce people. This increases the importance of the Nez Perce-Clearwater for subsistence. Modern 
Nez Perce people hunt, fish, and gather traditional foods and medicines on the Nez Perce-Clearwater. 
Many Nez Perce people continue to access traditional sites for religious and spiritual purposes. 

The spatial scale for analyzing both indirect and cumulative effects is the administrative boundary of the 
Nez Perce-Clearwater.  

Temporal Scale 
It is important to understand the past context of the Nez Perce separation from their traditional 
homelands in considering effects. 1855, when the Treaty with the Nez Perce’s was signed outlining the 
rights of the Nez Perce Tribe, was chosen as a starting point. Many subsequent activities have happened 
since that time. The Forest Service mission charges management to “meet the needs of current and 
future generations.” Nez Perce and neighboring tribes typically look 7 generations, or roughly 140 years, 
to the future when making decisions. However, in order to account for emerging technologies and 
changes in social norms, the standard planning time frame of 15 years is what will be considered here. 

Past, Present, and Future Activities used in the Analysis 
The following past actions seem to have influenced the existing condition of tribal resources on the Nez 
Perce-Clearwater: 

Roads: Primitive harvest systems of the past required an extensive road system. Benefits of these road 
systems to tribal members include motorized access to areas once only accessible by foot or horse. As 
lifeways changed for many Nez Perce families who were expected to adopt the European lifestyle of 
living in one place and finding work for pay, they no longer had time to travel by foot or horse to the 
forests. Roaded access allowed for evening and weekend trips to hunt, gather, or travel to religious 
sites. 

On the flip side, roads also created access for all citizens, resulting in increased competition for 
resources. Another unintended impact of primitive roads was not fully understood until much later. 
Roads have the potential to degrade fish and aquatic organism habitat where culverts block passage, 
surfaces erode, or failures trigger mass wasting. Roads can interfere with habitat security for some 
wildlife species. Today the Nez Perce Tribe voices concerns about impacts of roads to habitat quality and 
some tribal leaders and citizens are concerned about competition for resources, especially big game, 
huckleberries, and firewood. 

In the 2000s, the Nez Perce and Clearwater Forests and the Nez Perce Tribe jointly increased efforts to 
reduce road-related impacts on aquatic and terrestrial habitats. Road densities and some motorized 
access were reduced. Some tribal members have voiced concern over loss of motorized access to hunt, 
gather, and cut firewood. 
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Fire Suppression and Timber Harvest: Prior to the westward expansion and European settlement, fire 
was the primary disturbance mechanism in the forests. Lightning was not the only source of fire. 
According to Nez Perce Tribe Cultural Resource Director Nakia Williamson, the Nez Perce have managed 
the landscape with fire for countless generations. Fire rejuvenated botanical foods and medicines and 
provided forage for livestock and big game. Fire kept conifers and brush from encroaching on meadows 
and camp areas. 

Williamson further described the symbiotic relationship between the Nez Perce people and the 
botanical resources. In addition to the Nez Perce use of fire, disturbances like digging roots and pruning 
limbs from shrubs aerated soils and invigorated new growth. Williamson noted that the declining 
interaction between the Nez Perce people and the botanical resources in particular has led to declining 
numbers and quality of those resources. 

Following the 1910 fires, land managers took a very aggressive fire suppression approach. Timber 
harvest became the predominant disturbance mechanism. The Forest Service met the post-World War II 
wood product needs of the growing country with an active timber program. Later, broad social support, 
especially at the national level, for aggressive timber harvest from National Forests faltered. By the late 
1980s, timber harvest on the Nez Perce and Clearwater Forests was greatly reduced while aggressive fire 
suppression continued. With reduced fire and harvest on the landscape, the general trend has been 
denser forests dominated by species less resilient to insects, disease, and fire (See Forestlands Section 
for additional information.) Many plant and animal species important to tribes rely on some level of 
disturbance. The Nez Perce Tribe has voiced concern about appropriately balancing vegetation and fuels 
treatment needs with the potential impacts those treatments might have on aquatic habitat and big 
game security. 

Recreation: The Nez Perce people and neighboring tribes have moved across these forests for 
thousands of years, camping in flat areas near water and accessing the highest points for exceptional 
views and spiritual purposes. Today, those same flat areas near water and high mountain vistas are 
popular with Nez Perce-Clearwater visitors. Areas near water became recreation campsites and high 
points were utilized for lookout towers. Travel routes carved out by Native American use over thousands 
of years later became Forest Service trails or roads. Improved access to special places, improved 
motorized technology, such as motorcycles, all-terrain vehicles and snowmobiles, and increased visitor 
numbers amplify challenges associated with protecting special places, culturally important flora and 
fauna, and cultural sites.  

Most Nez Perce people do not view hunting, fishing, camping, berry picking, or cutting firewood as 
“recreation.” These activities are integral to the Nez Perce culture, religion, health and economy. 
Furthermore, they are legally protected rights. Care is taken to protect archaeological resources 
associated with camp sites, trails, and other recreation facilities when managing for recreational use. It 
is important to consider that actions designed to benefit recreational users can also have negative 
impacts on tribal members’ abilities to exercise treaty-protected rights. 

Aquatic Restoration: Salmon are a cornerstone of the Nez Perce culture. Declining salmon runs from a 
combination of the Columbia River hydroelectric system, ocean conditions, commercial harvest, and 
fragmented habitat greatly impacted the Nez Perce and other salmon-dependent tribes. Improving 
anadromous fish habitat to aid in the recovery of threatened and endangered and listed species has 
been a priority for the Nez Perce Tribe since the mid-1990s. The Tribe has committed considerable time 
and energy to leveraging hydropower mitigation funds to invest in habitat improvements on the Nez 
Perce-Clearwater. Reducing road densities, eliminating aquatic barriers, and reducing road-related 
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sediment to streams have been primary focus areas for two decades. More recently there has been an 
emphasis on in-stream channel and meadow habitat restoration. Occasionally these projects run 
counter to tribal members’ desire for access.  
Mining: Discovery of gold on the original 1855 Nez Perce Reservation triggered two treaties that 
effectively reduced the original reservation from 7.5 million to 750,000 acres, creating an 
understandable disdain for mining that continues to this day. Currently there are dozens of active claims 
and recreational mining activities across the Nez Perce-Clearwater. Level of activity rises and falls with 
the market price of gold and other locatable minerals. The Tribe is very concerned about the impacts of 
mining on cultural sites and aquatic habitat and water quality. 
Grazing: One of the many rights reserved by the Nez Perce in the 1855 Treaty was “the privilege 
of…pasturing their horses and cattle upon open and unclaimed land.” Currently, no enrolled Nez Perce 
people are exercising the right to graze on lands managed by the Nez Perce-Clearwater. One person is 
pasturing cattle in an area managed by the Wallowa-Whitman but within the administrative boundaries 
of the Nez Perce-Clearwater. Some tribal members have indicated possible interest in exercising this 
right on the Nez Perce-Clearwater. As a legal right, tribal grazing would not require a permit and would 
likely be regulated and enforced by the Tribe. The Tribe acknowledges the potential for grazing impacts 
on other resources and Nez Perce Tribal Executive Committee has requested the Nez Perce-Clearwater 
work with the Tribe to identify suitable grazing allotments and monitoring plans for tribal grazing. 

Methods and Assumptions 
Since desired future conditions were carefully drafted to protect tribal rights and resource, it is assumed 
all alternatives for achieving those desired future conditions protect tribal rights and resources.  
Measurement Indicators 

• Access 
• Places 
• Resource Usability 

Three indicators were used to assess the extent that each alternative responds to particular tribal rights 
and interests. “Access” was measured using the theme of each alternative and road and trail 
management objectives and standards. “Places” were measured by relatively ranking alternative 
objectives and standards for access and management of significant locations for the tribe. “Resource 
usability” was measured by a relative ranking of each alternative based on biophysical trends and tribal 
interest species habitat trends. Together these give an overview of the major concerns and relative 
means of ranking alternatives. 
Affected Environment 
Tribal Rights and Interests: 
Each tribe has slightly different rights according to treaties, Executive Orders and various laws, 
regulations, and court orders. The Nez Perce Tribe clearly retained off-reservation treaty rights across 
the entire forest. While the Confederated Salish-Kootenai Tribes have similar off-reservation rights, the 
Nez Perce-Clearwater is entirely within the Nez Perce Tribe’s ceded territories. For this reason, the 
Salish-Kootenai have typically deferred to the Nez Perce Tribe on management recommendations and 
consultation. 

This analysis will mostly focus on the Nez Perce Tribe because the Nez Perce-Clearwater lies within the 
Nez Perce Tribe’s aboriginal homeland, is subject to their treaty, and due to the level of cooperation and 
involvement. Even though other tribes are not mentioned in detail, analysis of effects should be 
relatively similar for all tribes. 
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Nearly all of the Nez Perce-Clearwater is within the ceded territory of the Nez Perce Tribe and the entire 
Nez Perce-Clearwater is subject to the Treaty of 1855. In this treaty, the Nez Perce Tribe reserved the 
right of “taking fish at all usual and accustomed places in common with citizens of the Territory; and of 
erecting temporary buildings for curing, together with the privilege of hunting, gathering roots and 
berries, and pasturing their horses and cattle upon open and unclaimed land.”  

Roughly 60 percent of the 3,500 enrolled Nez Perce citizens with treaty-reserved rights live on the 
reservation, a relatively short distance from the Nez Perce-Clearwater. The Nez Perce-Clearwater 
provides essential locations for traditional foods, including game, salmon, roots, berries, and 
mushrooms; wood for firewood and tipi poles; and for traditional botanical medicines. The Nez Perce-
Clearwater is also home to countless culturally and spiritually-significant areas. 

The Nez Perce-Clearwater plays an important role in the Nez Perce Tribe’s economy. Nez Perce-
Clearwater resources provide a healthy, affordable source of foods and medicines, as well as firewood. 
These resources are also part of a direct production economy where trading of goods is part of an 
ongoing barter and gifting system of trade. Additionally, many family-wage jobs on the reservation are 
directly and indirectly related to resource-related activities. 

To date, no tribal members have exercised the right to graze on lands directly managed by the Nez 
Perce-Clearwater; some are, however, exercising that right on adjacent forests. The Nez Perce Tribe 
Executive Committee has informed the Nez Perce-Clearwater that they may be reducing grazing on 
tribal lands and that tribal members would likely seek to exercise grazing rights on the Nez Perce-
Clearwater. Thus, it’s reasonable to expect an increase in tribal grazing on the Nez Perce-Clearwater. 

The Nez Perce do not see themselves as separate from the lands they inhabit. They have always lived 
here and interacted with the plants and animals in an interdependent relationship. It was this 
relationship Nez Perce leaders sought to preserve when they signed the 1855 Treaty. For the modern 
Nez Perce, protecting and exercising those rights remains core to maintaining who they are as a people. 
In recent years, there has been a broad scale effort by the Nez Perce to rebuild and strengthen that 
relationship and interdependence with the land. As such, they actively engage the Forest Service at all 
levels: locally, regionally, and nationally. 

Prior to the 1990s, tribal treaty rights and the federal trust responsibility were not broadly understood. 
Several Executive Orders, statutes, and subsequent directives have helped clarify and define agency 
roles and responsibilities to tribes. Subsequently, awareness, understanding, and incorporation of those 
rights into management has steadily improved. 

In 1998, five National Forests in the Nez Perce Tribe’s ceded territories acknowledged the need for 
improved communication between the Forest Service and tribal leadership and created a full-time tribal 
liaison position. Around that same time, the Clearwater Forest and Nez Perce Tribe began collaborating 
on three activities: aquatic restoration to improve salmon habitat; an inter-tribal natural resource youth 
camp; and a protection and interpretation of resources within the Lolo Trail National Historic Landmark 
during the Lewis and Clark bicentennial commemoration. These partnerships led to a robust and 
dynamic Forest Service-Nez Perce Tribe relationship and have informed and shaped how projects are 
developed and implemented on the Nez Perce-Clearwater today. 

The Nez Perce and Clearwater National Forests administratively combined in 2013; yet, the Nez Perce-
Clearwater is still managed under two separate plans. Furthermore, there are prescriptive elements in 
each that dictate the use of specific models and methods that are no longer relevant. This has been the 
source of frustration and confusion for Nez Perce-Clearwater and Nez Perce Tribe staff and leadership 
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seeking to understand and comply with the forest plans. Additionally, the Tribe’s ceded territories and 
off-reservation rights span at least 13 National Forests in 3 different Forest Service Regions, resulting in 
considerable variation and complexity for the Tribe to navigate. 

With all of the above in mind, in order to protect tribal rights and interests in the revised forest plan, the 
Nez Perce Tribe generally advocates for enforceable standards and plan components, for protection of 
population strongholds and riparian management zones, for improvement of watershed conditions, and 
for improved methods of identifying traditional cultural properties and sacred sites. 

Access: 
There is a challenging balance between protecting treaty-reserved resources and providing sufficient 
access to allow Nez Perce tribal members to exercise treaty rights. Tribal resource specialists and written 
comments from the Nez Perce Tribe Executive Committee tend to advocate for reduced road densities 
and motorized access. This largely stems from a legacy of primitive logging systems that required 
substantially more roads than modern systems. Many of those roads were abandoned and left to 
revegetate naturally but were later determined to be the sources of slope stability and sediment issues. 
The Nez Perce Tribe has been a proponent for decommissioning roads and has leveraged significant 
funding and resources to decommission and obliterate hundreds of miles of both system and non-
system forest roads in order to improve both fish and wildlife habitat. 
Conversely, several tribal citizens have voiced concerns over reduced access to favorite hunting, 
gathering, and firewood spots. Hunting and gathering food and firewood are not lifestyle choices or 
recreation for most Nez Perce. For many, this is an economically necessary means by which they feed 
their families and heat their homes. An abundance of resources means little to them without access to 
those resources. 
Prior to the 1990s, motorized access across the Nez Perce-Clearwater was fairly unrestricted. As road-
related impacts to aquatic health and wildlife security were identified, limits on motorized access and 
removal of roads deemed unnecessary for management needs became increasingly common. Since 
1998, the Nez Perce-Clearwater has decommissioned over 900 miles of system and non-system roads in 
partnership with the Nez Perce Tribe. It’s important to acknowledge many of these were not easily 
accessible, even by foot. It is equally important to acknowledge that tribal members say some access 
important to them has been eliminated. 
Access to traditional campsites is a concern. Places popular to camp hundreds of years ago are still 
favored today. Many traditional camp and village sites are now developed or undeveloped recreation 
sites. In 1998, five National Forests in the Nez Perce Tribe’s ceded territory established a policy 
eliminating fee and stay limits for enrolled Nez Perce. Initially, some user conflict was anticipated but did 
not seem to materialize. For the most part, the favored time for tribal members to use river campsites is 
during the early spring and late fall salmon and steelhead seasons. In the heat of the summer when 
visitor recreation use is highest on the rivers, many Nez Perce prefer to be in the mountains gathering 
huckleberries, camas, and other foods and medicines. 
Places: 
It is difficult to convey the importance of many places on the Nez Perce-Clearwater to the Nez Perce. 
The Nez Perce trace their origins to a specific site near the Nez Perce-Clearwater boundary and 
thousands of years’ worth of deeply rooted interaction with the resources define them as a people. The 
Nez Perce named each place for its significance. Unlike Europeans who later settled the area, local 
bands did not name places after people. Instead place names described a significant event, a special 
resource, or a meaningful activity. As a result, generations of people would know the unique value of 
each place.  
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In the years following relocation to the reservation, speaking their native language and practicing their 
native religion was discouraged. A new life emphasizing the English language, school education, 
agricultural practices, and jobs for pay was emphasized. Not only were they geographically separated 
from many important places, most Nez Perce no longer had time to travel as the new job-based 
economy would not allow. Places were renamed by incoming settlers and many original names and 
significances faded from memory. The Nez Perce describe a challenging time in which they were in 
danger of losing their native language and knowledge of important places altogether. 

For the past three decades the Tribe has prioritized preserving their language. Through robust youth and 
language programs they are reestablishing connections to well-known significant places and are working 
with elders to identify lesser known areas. There have been cooperative efforts between the Nez Perce-
Clearwater and tribal elders to identify and re-name offensive place names. As these efforts continue, it 
can be expected that new places of importance will emerge.  

While some tribally-significant places have been identified, place identification and, therefore, 
protection remains a challenge. There is some reluctance on the part of any tribe to share locations for 
fear of disclosure and potential threat of vandalism and looting. There are other sites that are known 
only to, and held closely by, certain family circles. Neither tribal leaders nor tribal cultural program 
managers know these family locations. 

Many commonly-known sites occur on high ridgetops or on flats near water. Places that were popular 
thousands of years ago are likely popular today, posing unique management challenges. Important sites 
near water can be at risk from recreation-related resource damage. Higher elevation sites are more 
remote, making monitoring and protection against vandalism more difficult. Often the highest places 
are also the best locations for communication towers. While these provide for critical emergency 
communication in the back-country, they can also be intrusive to spiritual practitioners. 

Resource Usability: 
In addition to the availability of and access to resources, usability of those resources is also very 
important. Biophysical and habitat for species of interest to Tribe trends can have significant effects to 
tribal resource use. Considering the effects of each alternative on these resources can help determine 
which alternatives have the least impact. Items of special interest mentioned during forest plan and 
project consultation include fish, big game, camas, berries, and firewood gathering. Many of the big 
game, upland and migratory bird, and aquatic species of concern to tribes are the same ones in which 
the forest plan provides direction for protection. Specific management activities are analyzed during 
NEPA analysis of the effects; effects are generally mitigated through best management practices in 
other highly managed management areas. 

It should be noted that the quantity of a specific resource is different than quality. For instance, a 
particular root species commonly gathered by Nez Perce is prolific across the Nez Perce-Clearwater. 
However, there are a few key areas in which the quality and potency of the root is known to exceed all 
others. Protecting and managing for the “usability” of resources such as these is challenging. Like sacred 
places, particular botanicals and favorite gathering locations are rarely disclosed for fear of exploitation. 
If known, managers could propose beneficial treatments and avoid actions that could negatively impact 
these resources. 

Camas has long been known by Nez Perce-Clearwater managers to be important to tribes. While camas 
plants themselves may be plentiful in some areas, gatherers note a decline in the size and quality of 
camas bulbs over the past decades. Other than fencing known camas meadows to exclude livestock, a 
“hands-off” approach has been taken where camas occurs; no harvest or fuels treatments are proposed 
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in these areas. Recent conversations with elders indicate that the Nez Perce traditionally actively 
managed for camas. In addition to aerating soil during camas harvest with tú·kes, or digging sticks, 
gatherers often set fire to the meadows as they left, both stimulating next year’s soil productivity and 
preventing encroachment from surrounding conifers. 

Usability can be applied to land in general as well. Not all acres of land are equal. This is important to 
note when analyzing impacts for proposals like land exchanges. For instance, exchanging 50 acres of 
easily-accessible land with meadow ecosystems that produce important traditional foods for 100 acres 
of valuable timber might not be favorable or beneficial to a tribe, even if the Forest Service stands to 
gain 50 acres. First, land under historic Forest Service management is subject to tribal treaty rights; lands 
acquired might not be. Second, unless the acquired acres have similar usable and equally accessible 
resources to those being exchanged, there might be no benefit to the tribe. 

Effects to Resource from Other Resources 
Fire Management 
Fire and fuels management may lead to loss of some species of interest while benefitting others. 
Likewise, access to sacred and archaeological sites of importance to tribes can be affected. The effects of 
fire on major species are well known; however, there has been little study of more obscure resources. 
Therefore, the only way to analyze effects is to look at major habitats. It is also important, when planning 
for the potential use of natural, unplanned ignitions to meet resource objectives that the timing in 
relation to tribal resource use and sacred traditions is taken into account. 
Again, depending on the resource or sacred use, it is difficult to analyze for effects numerically and a 
relative ranking based on qualitative factors is the only practical analysis to determine effects from fire 
and fuels management. With the move toward managing natural, unplanned ignitions to meet resource 
objectives, management areas will be analyzed for specific effects. However, if considered in the larger 
context of the forest plan, a return to a more natural fire regime could be considered preferable to the 
tribes, depending on resources, tribal use, and timing. 
Timing and location of fire for resource benefit use should take into account necessary access for tribal 
resource and sacred site uses through appropriate consultation. 
Fisheries 
As mentioned in multiple sections of this report, fisheries are of extreme cultural and economic 
importance to the Nez Perce Tribe. For this reason, the Nez Perce-Clearwater actively involved Nez Perce 
Tribe specialists in the development of a Nez Perce-Clearwater Aquatic and Riparian Conservation 
Strategy. Because of the forest-wide direction in the Aquatic and Riparian Conservation Strategy, it is 
expected that the action alternatives would have the same or similar outcomes as the No Action 
Alternative. See the Aquatic Ecosystems and Fisheries section for more detailed information. 
Forest Products (other than timber) 
Special forest products are treaty-protected resources and adequate access to such resources is 
important. Certain mushrooms, berries, and firewood tend to be more prevalent in areas of disturbance. 
Alternative X provides for the greatest level of vegetation manipulation to potentially benefit tribally 
significant special forest products and access to them. For resources such as fir or cedar boughs or 
shade-tolerant shrubs that may be more sensitive to disturbance, it can be generally assumed the 
greater the disturbance, the slower the rate of recovery.  
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Invasive Species 
Invasive species are of grave concern to the Nez Perce Tribe. Invasive weed species impact habitat for 
tribally-significant wildlife and botanicals. The Nez Perce Tribe has been an important partner in 
controlling invasive weeds on National Forest System lands, including back-country and wilderness areas, 
as well as on adjacent ownerships. They operate a Biocontrol Center in which insects that prey on 
invasive weeds are incubated. They have trained-staff certified to use a wide variety of chemical 
controls. 
Lands and Lands Special Uses 
The Nez Perce Tribe objects to loss of aboriginal lands through exchange or sale. Only Congress can 
abrogate treaty rights. Since lands managed by the Nez Perce-Clearwater are subject to the 1855 Treaty, 
it seems likely that Congressional involvement could be necessary. Some consideration may be given 
where access, opportunities, or resources equivalent or greater than those lost are provided. 

None of the alternatives propose a change in land ownership.  

There is an assumption that increased special use requests will come with population increases and 
increased uses of lands adjacent to National Forest System lands.  

Alternative Y proposes that no new communication site authorizations will be renewed and no new 
authorizations will be approved on Pilot Knob throughout the life of the Forest Plan. This addresses 
cultural concerns raised by the Nez Perce Tribe. 

Livestock Grazing 
The Nez Perce people historically grazed horses and cattle within the area now known as the Nez Perce-
Clearwater. The right to continuing grazing livestock was reserved in the 1855 Treaty. The Nez Perce-
Clearwater acknowledges the Nez Perce primacy to graze. Therefore, none of the alternatives are 
expected to change or affect this right. No tribal members currently graze on the Nez Perce-Clearwater.  
Many Nez Perce Tribe resource specialists, especially in the fields of fisheries, exotic weeds, and wildlife, 
raise concerns about the impacts of grazing on aquatic and wildlife habitat. Additional information and 
analysis may be found in the respective sections of this environmental impact statement and specialist 
reports. 
Sustainable Recreation (including developed and dispersed recreation) 
It is assumed that recreation will likely increase over time. Recreation and road access are significant 
issues to tribes. Recreation sites, both developed and dispersed, often overlay archaeological and 
resource use sites. High-density recreation especially tends to indirectly reduce Tribal use given conflicts 
between traditional uses and modern recreation activities. Tribal members use some Nez Perce-
Clearwater recreation facilities and need access to certain areas to exercise their treaty rights. 
Existing developed recreation sites are retained in all alternatives. Direction in the forest plan for 
developed recreation does not change across alternatives and does not include discussion of increasing 
the number or size of sites. Therefore, there is not expected to be any impact to tribal trust resource due 
to developed recreation site expansion under any of the forest plan alternatives. Site specific planning 
for developed recreation might have impacts in the future to the tribal trust resource. 
Dispersed use, especially camping and motorized open use areas, overlapping traditional gathering or 
resource use areas may have significant impacts on the ability of traditional practitioners to access and 
gather resources. 
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Motorized and road access is a significant issue to the Tribe. While younger tribal members may be able 
to reach resource and religious areas on foot or by horseback, elderly practitioners may require 
motorized access to effectively reach these same areas. While this is an issue to the Tribe, access is 
guaranteed under treaty, law, regulation, and policy, to some extent. Increased motorized suitable access 
could be a benefit to the Tribe by increasing their ability to exercise their treaty rights. Conversely, it is 
possible for increased motorized suitable access and overall increased recreational use to affect tribal 
uses by increasing the overlapping areas and quantity of tribal uses and non-tribal recreational use. 
The amount of motorized access varies by alternative. Since not all locations, times, and uses are 
disclosed by tribal practitioners, it is difficult to analyze alternative trade-offs regarding differences in 
recreation opportunity spectrum classes. Specific authorities do allow line officers to temporarily close 
areas for cultural purposes, which may mitigate some of the possible effects of increasing overall 
recreation and increased motorized suitable access acres. Alternative X finds the most acres of the forest 
suitable for motorized use. This does not ensure that motorized use will actually occur nor that the 
forest will develop more opportunities for this use, just that it is suitable. Site specific analysis regarding 
development of expanded motorized access would need to be conducted and a tribal trust analysis 
would be conducted at that time and would influence the design of these types of projects. On the 
opposite end of the spectrum is Alternative Z, which finds the least amount of acres suitable for 
motorized use. 
Timber 
Depending on the habitat type and management action, vegetation management may cause both 
beneficial and harmful effects to resources, traditional uses, sacred sites, and cultural properties of 
interest to the tribes. 
For use of traditional resources, the differences between alternatives are so complex that they can only 
be discussed in relative terms; while use and management of sacred sites and cultural properties may be 
discussed in more specific terms if their location and description are known to the Nez Perce-Clearwater. 
Identifying the better alternative would depend on the types of traditional resource, and whether 
mechanical treatment or natural succession is the better route. Alternative X would be preferred where 
mechanical treatment would yield best benefits; Alternative Z favors resources that do not respond well 
to disturbance. 
Cultural Resources 
The locations of so few sacred sites are known that it is difficult to argue for differences in effect 
between alternatives. The Tribe must evaluate impacts from the alternatives where information is not 
shared with the Nez Perce-Clearwater. 
For cultural properties there is not a significant amount of difference between alternatives because, 
depending on where treatable acres are located in each alternative, the difference may be irrelevant. 
See the Cultural Resources section for more detail. 
Water Resources 
High quality water is essential for aquatic resources used by tribes for many thousands of years and is 
central to the circle of life. Fish species, salmon and steelhead in particular, have been a cornerstone of 
Nez Perce survival and core to their culture for countless generations. While the Forest Service does not 
manage “fisheries,” they do manage the access and biological habitats and disturbances that effect 
water quality and longer-term viability of aquatic species and overall management of the water quality 
and aquatic habitat management is of concern to tribes. 
For use of traditional resources, the differences between alternatives are so complex that they should be 
discussed in relative terms, while use and management of water quality and aquatic habitat may be 
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discussed in more specific terms. Additional information and analysis may be found in the respective 
sections of this environmental impact statement and specialist reports. 
Watershed Restoration Program 
The watershed restoration program and Forest Service-Nez Perce Tribe partnership is of great interest 
and concern to the Nez Perce Tribe. Habitat improvement and species recovery are among the Nez Perce 
Tribe’s highest priorities. Furthermore, the Tribe has noted the partnership work performed on the Nez 
Perce-Clearwater provides many jobs within the Tribe and in the surrounding communities. Alternative X 
provides the highest potential for aquatic restoration activities. Alternative Z provides the least. 
Wildlife 
For countless generations tribes used, and continue to use, wildlife for sustenance, clothing, and tools, 
and for religious articles and purposes. While the Forest Service does not manage wildlife populations, it 
does manage the access and biological habitats that effect wildlife numbers and longer-term viability. As 
such, overall management objectives of the habitat are of concern to tribes. 
For use of traditional resources, the differences between alternatives are so complex that they should be 
discussed in relative terms, while the effects of each alternative on wildlife habitats may be discussed in 
more specific terms. Additional information and analysis may be found in the respective sections of this 
environmental impact statement and specialist reports. 
Alternatives X and W allow for the greatest ability to restore ecosystems that are out of desired 
conditions with respect to wildlife. The No Action Alternative does not provide adequate direction and 
breaks up habitats more than other alternatives. While Alternative Z provides more undisturbed land for 
protection of wildlife, it does not allow active restoration to the extent found in Alternative X and W, 
leaving natural processes on their own to bring habitats back to a desired condition. While Alternative X 
provides more potential for active restoration, it has the most disturbances and least emphasis on 
security habitat essential for some species. 
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