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1)  This order issues a new license to Northern California Power Agency (NCPA) for 
the continued operation and maintenance of the Upper Utica Project No. 11563, located 
on Silver Creek and the North Fork Stanislaus River, in Tuolomne and Alpine Counties, 
California, wholly on lands of the Stanislaus National Forest.  Separate orders issued 
concurrently with this one issue a new license for Utica Power Authority's (UPA) Utica 
Project No. 2019, located on Mill Creek and Angels Creek, and a subsequent license for 
its Angels Project No. 2699, located on Angels Creek.  Another order issued today 
addresses an offer of settlement filed by UPA and NCPA that relates to operation of all 
three projects in accordance with amendments to the applications, as described below, 
discusses certain issues common to the Utica and Angels Projects, and grants all three 
applications. 
 
BACKGROUND 
 

2. The procedural history of the Utica, Angels, and Upper Utica Projects is 
described in detail in the order addressing the settlement but is summarized here insofar as it 
relates to the Upper Utica Project. 
 

3. The Upper Utica Project consists essentially of three storage reservoirs that were 
originally part of the Utica Project.  An original license for the Utica Project was issued to 
Pacific Gas and Electric Company (PG&E) in 1951 for a period of 50 years, effective November 
6, 1946.1  PG&E filed an application for new license on May 5, 1994.  Motions to 
intervene were filed by Calaveras County Concerned Citizens for Preserving Angels 
Creek (Citizens for Angels Creek), NCPA, Calaveras County Water District 
(Calavaras District), County of Calaveras, City of Angels, Union Public Utility District, 
American Whitewater Affiliation (AWA), and California Sportfishing Protection Alliance 
(CSPA).2 
                                                 

110 FPC 1182.  In 1991, PG&E requested and received authority to accelerate its 
license termination date to May 8, 1996.  55 FERC ¶ 62,314. 

2AWA and CSPA sought late intervention on August 19 and September 2, 1998, 
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4. In 1995, the Utica Project license was transferred to Calavaras 
District in respect to the present Utica Project facilities, and to NCPA in respect to 
the storage reservoirs, and those reservoirs were redesignated the Upper Utica 
Project.3  As a result of this transfer, UPA assumed PG&E's application for 
relicensing of the three storage reservoirs.  In July 1997, NCPA amended the 
application, and UPA and NCPA filed the settlement agreement that is addressed 
in the companion settlement order. 
 

5. Commission staff held scoping meetings in the project area on July 22 and 23, 
1998, and, on August 20, 1999, the Commission issued notice that the applications were ready 
for environmental analysis.  On May 29, 2002, the Commission staff issued an Environmental 
Assessment (EA) on the amended applications.  Commenters on the EA included UPA, 
NCPA, W. Ronald Coale, Citizens for Angels Creek, Foothill Conservancy, 
Joseph J. and Nelda Fraguero, Tad Folendorf, and Central Sierra Environmental 
Resource Center.  The Commission staff reviewed these comments and 
addressed them in a Final EA issued on October 25, 2002.  The Final EA 
recommended that the project be licensed with certain environmental measures, 
and found that licensing the project would not constitute a major action 
significantly affecting the human environment.  The U.S. Forest Service 
participated as a cooperating agency in the preparation of the EAs as to the Utica 
and Upper Utica Projects.4 
 

                                                                                                                                                             
respectively, and were granted late intervention by notice issued October 29, 1999. 

373 FERC ¶ 62,132. 

4The Forest Service declined to participate as a cooperating agency as to the 
Angels Project, since no part of that project is on U.S. Forest Service lands. 
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6. The original license expired on May 8, 1996.  Project operations have continued 
under annual licenses pending disposition of NCPA's relicense application.5 
 
PROJECT DESCRIPTION 
 

                                                 
5See FPA Section 15(a)(1), 16 U.S.C. § 808(a)(1). 
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7. The operations of the Utica, Angels, and Upper Utica Projects are interrelated, as 
well as related to the operations of the 205.2-MW North Fork Stanislaus River Project No. 2409. 
 That project is licensed to Calavaras District but is operated by NCPA, which has rights to the 
power it produces.6  A detailed explanation of the interrelationship of these projects is 
contained in the settlement order. 
 

8. The Upper Utica Project consists primarily of three storage reservoirs and the 
dams that impound them.  Lake Alpine, with a surface area of 172 acres and a gross storage 
capacity of 4,115 acre-feet at a normal maximum water surface elevation of 7,302 feet, is 
impounded by four dams:  the 49-foot-high and 400.5-foot-long Alpine main dam, the 11-foot-
high and 33-foot-long Alpine dam No. 2, the 11-foot-high and 166-foot-long Alpine dam No. 3, 
and the 11-foot-high and 97.4-foot-long Alpine dam No. 4.  Union reservoir, with a surface area 
of 218 acres and a gross storage capacity of 3,130 acre-feet at normal maximum water surface 
elevation of 6,850.2 feet, is impounded by the 33-foot-high, 1,142-foot-long Union main dam 
and seven auxiliary dams.  Utica reservoir, with a surface area of 233.5 acres and a gross storage 
capacity of 2,350 acre-feet at a normal maximum water surface elevation of 6,819.6 feet, is 
impounded by the 44-foot-high, 373-foot-long Utica main dam and four auxiliary dams.  The 
Utica and Union reservoirs are on the North Fork Stanislaus River, while Lake Alpine is on 
Silver Creek, a tributary of the North Fork Stanislaus.   
 

9. There are no hydroelectric generation facilities at the project, as the dams and 
reservoirs regulate water flows for downstream power generation.  Although the three Upper 
Utica Project reservoirs can discharge directly into Silver Creek and the North Fork 
Stanislaus River, most of the water they release is diverted into the North Fork Stanislaus 
River Project's New Spicer Meadow Reservoir, by means of the North Fork Diversion 
Dam and Tunnel, for generation at that project's New Spicer Meadow Powerhouse.  The 
combined waters of these four reservoirs that are released from New Spicer Meadow 
Reservoir flow down Highland Creek into the North Fork Stanislaus River, from which a 
system of diversion and conveyance structures, described more fully in the settlement 
order, directs the water for generation at downstream facilities of the North Fork 
Stanislaus, Utica, and Angels Projects.  NCPA does not propose any modifications to 
project facilities. 
 
WATER QUALITY CERTIFICATION 
                                                 

6The North Fork Stanislaus River Project received an original, 50-year license in 
1982.  Calaveras County Water District, 18 FERC ¶ 61,124. 
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10. Under Section 401(a)(1) of the Clean Water Act (CWA), 33 U.S.C. § 1341(a)(1), 
the Commission may not issue a license for a hydroelectric project unless the state water quality 
certifying agency has either issued a water quality certification for the project or has waived 
certification.  Section 401(d) of the CWA, 33 U.S.C. § 1341(d), provides that state certification 
shall become a condition of any federal license or permit that is issued. 
 

11. On March 11, 1996, the State Water Resources Control Board (State Water 
Board) issued its water quality certification for the Upper Utica Project.  The water quality 
certification conditions are appended to this license order as Appendix A, and Ordering 
Paragraph D incorporates the Appendix A conditions as conditions of this license.   
 

12. In addition to standard conditions and reservations of authority to the State Water 
Board, the certification requires the licensee to:  (1) release a minimum flow of 5 cfs from Lake 
Alpine (3 cfs in dry years) and release a minimum flow of 3 cfs from the Utica reservoir; (2) 
develop a temperature monitoring plan; (3) maintain streamflow records and submit the records 
annually to the State Water Board and California Department of Fish and Game (CDFG); (4) 
protect the beneficial use designations identified in the State Water Board's Central Valley 
Region Basin Plan; and (5) maintain lake level elevations as required by the U.S. Forest Service 
for Lake Alpine and Utica and Union reservoirs. 
 
FOREST SERVICE CONDITIONS UNDER SECTION 4(e) 
 

13. The Upper Utica Project is located entirely on lands within the Stanislaus 
National Forest, which is under the supervision of the Forest Service.  Section 4(e) of the Federal 
Power Act (FPA)7 states that the Commission may issue a license for a project on a 
reservation only if it finds that the license will not interfere or be inconsistent with 
the purpose for which such reservation was created or acquired.  I find that this 
license will not interfere or be inconsistent with the purpose for which the 
Stanislaus National Forest was created.8 
                                                 

716 U.S.C. § 797(e). 

8The Stanislaus National Forest was established by Presidential 
Proclamation on February 22, 1897.  U.S. Statutes at Large, 54th Cong., 1895-
1897, Vol. 29, p. 898.  At the time, the Organic Administration Act of 1897, 16 
U.S.C. § 475, stipulated that all national forest lands were established and 
administered only for watershed protection and timber production.  The 
introductory statement of the Forest Service’s appended Section 4(e) conditions 
notwithstanding, these are the only purposes that are relevant for a Commission 
determination under Section 4(e) as to whether a project will interfere or be 
inconsistent with the purpose for which the reservation (National Forest) was 
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created or acquired.  See Rainsong Company v. FERC, 106 F.3d 269 (9th Cir. 
1997). 
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14. Under Section 4(e), the Commission must include in any license for a project 
located within a federal reservation all conditions that the managing agency shall deem 
necessary for the adequate protection and utilization of that reservation.  On December 9, 
2002, the Forest Service filed its final conditions for the Upper Utica Project.9 
 

15. Conditions 2 and 3 are standard conditions that require obtaining Forest Service 
approval on final project design and project changes, and yearly consultation with the Forest 
Service on the protection and development of natural resources.  Condition 4 establishes 
minimum flows to be released from Union and Utica reservoirs into the North Fork Stanislaus 
River and from Lake Alpine into Silver Creek, and requires preparation of an instream flow 
measurement plan.  Condition 6 establishes lake levels at the three reservoirs to benefit 
recreation and requires preparation of a plan to monitor lake levels.  Conditions 39 through 47 
address recreational measures to be undertaken by the licensee at the three reservoirs, including 
construction and upgrade of recreational facilities, recreation surveys, and site plans for 
facilities.  Several conditions provide for the preparation of other plans to be approved by the 
Forest Service and filed with the Commission.  These include erosion control, solid waste and 
waste water, hazardous substances, spoil disposal, visual resource protection, noxious weed 
control, heritage resources management, vegetation/fuels management, and transportation system 
management plans.  Other conditions address such matters as monitoring of amphibians, 
protection of fish and wildlife, protection of United States property, project safety, water 
pollution, liability, and pesticide use. 
 

                                                 
9The Forest Service had filed preliminary conditions on June 29, 1994, and, after 

the license was transferred and the application was amended, revised interim preliminary 
conditions on June 11 and October 16, 2002. 
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16. In Escondido Mutual Water Co. v. LaJolla Band of Mission Indians, 466 U.S. 765 
(1984), the U.S. Supreme Court ruled that the Commission may not decide what Section 4(e) 
conditions are reasonable and lawful, but that it has no obligation to include conditions that do 
not apply to a reservation on which project works are located.10  Condition 47 requires the 
licensee to enter into a collection agreement with the Forest Service for the 
payment of various services to be provided by the Forest Service at the Upper 
Utica and North Fork Stanislaus River Projects.  Although NCPA operates 
Calavaras District's North Fork Stanislaus River Project, it is not the licensee, and 
the Commission has no authority over it with respect to that project.  To the 
extent that this condition would extend the Forest Service's Section 4(e) authority 
beyond the lands of the Stanislaus National Forest occupied by the Upper Utica 
Project, it will not be included as a condition of this license.  With this exception, 
the conditions submitted by the Forest Service are attached as Appendix B to this 
order and are made conditions of the license by Ordering Paragraph (E).11 
 
ENDANGERED SPECIES ACT 
 
17.         Section 7(a)(2) of the Endangered Species Act of 1973 (ESA), 16 U.S.C. 
§ 1536(a)(2), requires federal agencies to ensure that their actions are not likely to jeopardize the 
continued existence of federally-listed threatened and endangered species, or result in the 
destruction or adverse modification of their critical habitat.  That section further requires that 
formal consultation with the Secretary of the Interior or of Commerce be initiated if the proposed 
agency action is likely to affect the listed species, unless through informal consultation the action 
agency and the Secretary determine that there will not likely be an adverse effect. 
 

18. The EA, which served as the Commission staff's biological assessment of the 
project's effect on threatened or endangered species, found that the threatened bald eagle  is the 
only federally-listed species that might occur in the vicinity of the project.  Our EA concluded 
that because there are no transmission lines associated with the project, there would be no eagle 
collision or electrocution hazard.  The EA also concluded that construction noise and human 
activity associated with NCPA’s construction of recreation facilities would not be likely to 
adversely affect bald eagle use of the project reservoirs for foraging.   Therefore, by letter of 

                                                 
10466 U.S. at 777, 780-81.  

11The excluded material of Condition 47 that applies to the North Fork Stanislaus 
River Project is contained within brackets in Appendix B.  Otherwise, Appendix B 
reproduces the Forest Service conditions as they were submitted, including references to 
conditions deleted by the Forest Service. 



Project No. 11563-002 - 9 - 
 
June 18, 2002, the Commission staff notified Interior's Fish and Wildlife Service (FWS)12 of its 
conclusion that relicensing the projects would not be likely to adversely affect 
bald eagles, and asked for FWS's concurrence. 
 

                                                 
12The consultation responsibilities of the Secretary of the Interior have been 

delegated to the Director of FWS.  See 50 C.F.R. § 402.01(b). 
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19. FWS did not respond to that letter.  By letter of October 2, 2002, staff notified 
FWS that, in light of FWS's failure to respond, staff was assuming that FWS disagreed with its 
conclusion, and that staff considered itself to be in formal consultation with FWS, effective July 
19, 2002, the date that FWS's response to the first letter had been due.13  Staff informed FWS 
that FWS's biological opinion would be due by December 1, 2002.  No biological 
opinion has yet been received, despite further efforts of Commission staff to 
solicit one.14 
 

20. Both Section 7 of the ESA and the regulations implementing it establish time 
limits for completing formal consultation.  Section 7(b) provides that consultation must be 
completed within 90 days, unless the agency and FWS mutually agree to extend it.15  
Extensions of more than 60 days require the consent of the license applicant.16  
Promptly after completion of consultation, defined in the regulations as within 45 
                                                 

13The letter noted that Commission staff had twice contacted FWS staff by 
telephone in the summer of 2002, and that FWS staff indicated it was not prepared to 
provide a response to the June 18 letter. 

14Letter from Lon R. Crow, Branch Chief, Licensing West Branch 2 to Mr. Wayne 
S. White, U.S. Fish and Wildlife Service, dated April 8, 2003. 

1516 U.S.C. § 1536(b)(1)(A); 50 C.F.R. § 402.14(e). 

16Id. at § 1536(b)(1)(B); 50 C.F.R. § 402.14(e). 
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days, FWS must deliver its biological opinion.17  After initiation of formal 
consultation, Section 7(d) of the ESA prohibits a federal agency from making any 
irreversible and irretrievable commitment of resources that would foreclose the 
formulation or implementation of any reasonable and prudent alternative 
measures which would not violate Section 7(a)(2).18 
 

                                                 
17Id. at § 1536(b)(3)(A); 50 C.F.R. § 402.14(e). 

18Id. at § 1536(d); 50 C.F.R. § 402.09. 
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21. In Public Utility District No. 1 of Chelan County, Washington,19 the 
Commission concluded that the ESA provisions suggest that, so long as a 
proposed action does not jeopardize listed species, destroy or modify critical 
habitat, or foreclose reasonable and prudent alternatives, a federal agency may 
proceed without awaiting a biological opinion if no incidental taking of listed 
species is likely to result.  In City of Tacoma, Washington,20 the Commission 
concluded further that, if a proposed action will have beneficial effects on listed 
species, notwithstanding the potential for some incidental taking, the Commission 
may proceed without an overdue biological opinion. 
 

22. In the present proceeding, staff made no finding as to the likelihood that 
incidental taking would occur.  However, to ensure continued protection of bald eagles Article 
410 has been included in the Upper Utica Project license to require that NCPA evaluate and 
mitigate any impacts on bald eagles associated with its recreational development.  This license 
requirement will ensure that future land-disturbing project activities will not 
adversely affect federally-listed bald eagles and should, in fact, provide protection 
to eagles that are not provided for under the existing license.  The combined 
period for consultation and delivery of FWS's biological opinion, extending 135 
days from the beginning of formal consultation, expired on December 1, 2002.  
FWS did not file its biological opinion when it was due or request an extension of 
time, and it has given no indication when a biological opinion might be expected.  
In these circumstances, I conclude that the action may proceed, provided that it 
can do so without violating either the substantive standards of Section 7(a)(2) or 
the requirements of Section 7(d) of the ESA.   
 

23. Since the staff concluded that the proposed action, with its recommended 
measures, would not be likely to adversely affect any listed species, there is no basis in record 
for assuming that relicensing the projects would violate the substantive requirements of Section 
7(a).  There is also no basis to conclude that the action would violate Section 7(d).  License 

                                                 
1998 FERC ¶ 61,279 (2002), reh'g denied, 102 FERC ¶ 61,043 (2003), requests for 

reh'g or reconsideration pending. 

20104 FERC ¶ 61,092 (2003). 
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Article 408 reserves authority that would allow the Commission to amend the license to include 
any new conditions that might be included in a biological opinion once FWS has completed it.  
Therefore, relicensing the projects would not constitute an irreversible or irretrievable 
commitment of resources, and would not foreclose any reasonable and prudent alternatives. 
 
HISTORIC PROPERTIES UNDER THE NATIONAL HISTORIC 
PRESERVATION ACT 
 

24. Section 106 of the National Historic Preservation Act requires the Commission to 
take into account the effects that a new license may have on historic properties and afford the 
Advisory Council on Historic Preservation a reasonable opportunity to comment.  As part of a 
new license application for this project, a cultural resources inventory was conducted by the 
applicant to identify existing and potential historic properties within the project area, and a 
number of prehistoric and historic archeological sites, and elements of the hydropower facilities, 
were identified.  The inventory and our analysis also determined that there were existing and 
potential future project-related adverse effects that may occur on historic properties within the 
project area.  As a result, and in order to fulfill the requirements under Section 106, the 
Commission executed a Programmatic Agreement (PA) with the Advisory Council on Historic 
Preservation and the California State Historic Preservation Officer to have NCPA file for the 
Commission's approval a final Cultural Resources Management Plan within one year of a license 
issuance for this project.  Article 411 of the license requires implementation of the PA. 
 
STATE AND FEDERAL COMPREHENSIVE PLANS 
 

25. Section 10(a)(2)(A) of the FPA,16 U.S.C. § 803(a)(2)(A), requires the 
Commission to consider the extent to which a hydroelectric project is consistent with federal and 
state comprehensive plans for improving, developing, or conserving waterways affected by the 
project.21  Under Section 10(a)(2)(A), federal and state agencies filed 35 comprehensive 
plans that address various resources in California.  Of these, the Final EA identified and 
reviewed 14 plans relevant to the Upper Utica Project.22  No inconsistencies were found. 
                                                 

21Comprehensive plans for this purpose are defined at 18 C.F.R. §  2.19 (2003). 

22The state plans are:  (1) "Alpine County General Plan," 1982, Alpine 
County Planning Department; (2) "Calaveras County General Plan," 1986, 
Calaveras County Planning Department; (3) "California Outdoor Recreation 
Plan," 1988, State of California Department of Parks and Recreation; (4) "Draft 
Environmental Impact Statement for the Land and Resource Management Plan - 
Stanislaus National Forest," 1991, U.S. Forest Service, Department of 
Agriculture; (5) "Land and Resource Management Plan - Stanislaus National 
Forest," 1991, U.S. Forest Service, Department of Agriculture; (6) "Recreation 
Needs in California," 1983, State of California Department of Parks and 
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Recreation; (7) "Sierra Planning Area Management Framework Plan Amendment 
and Environmental Assessment,” 1988, Bureau of Land Management, 
Department of Interior; (8) "Alpine County General Plan," 1982, Alpine County 
Planning Department; (9) "Calaveras County General Plan," 1986, Calaveras 
County Planning Department; (10)  
"California Outdoor Recreation Plan," 1988, State of California Department of 
Parks and Recreation; (11) "Draft Environmental Impact Statement for the Land 
and Resource Management Plan - Stanislaus National Forest," 1991, U.S. Forest 
Service, Department of Agriculture; (12) "Land and Resource Management Plan - 
Stanislaus National Forest,, 1991, U.S. Forest Service, Department of 
Agriculture; (13) "Recreation Needs in California,” 1983, State of California 
Department of Parks and Recreation; and (14) "Water quality Control Plan 
Report," 1975, California State Water Resources Control Board. 
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APPLICANT'S PLANS AND CAPABILITIES 
 

26. In accordance with Sections 10 and 15 of the FPA,23 staff has evaluated 
NCPA's record as a licensee with respect to the following:  (1) conservation efforts; (2) 
compliance history and ability to comply with the new license; (3) safe management, 
operation, and maintenance of the project; (4) ability to provide efficient and reliable 
electric service; (5) need for power; (6) transmission service; (7) cost effectiveness of 
plans; and (8) actions affecting the public.  I accept the staff's findings in each of the 
following areas. 
 

A. Conservation Efforts 
 

27. NCPA is employing a number of energy efficiency initiatives as well as a 
demand-side management (DSM) program.  NCPA has managed to save 116 MW of capacity 
and 456 GWh of energy through 1995 with expectations to increase these savings to 259 MW 
and 913 GWh by 2015.  These savings come from a variety of sources like participation in 
California's appliance and building efficiency standards, sponsoring energy and DSM programs, 
membership in the super efficient refrigerator program, and other sources.  I conclude that the 
applicant is making a good faith effort to conserve electricity and promote energy 
conservation by its customers.  
 

B. Compliance History and Ability to Comply with a New License 
 

28. In receiving the license through transfer, NCPA agreed to accept all of the 
responsibilities, terms, and conditions of the existing license and the FPA.  NCPA has not been 
out of compliance with the license since the license was transferred to it in 1995.  I believe that 
NCPA can satisfy the conditions of a new license. 
 

C.  Safe Management, Operation, and Maintenance of the Project 
 

                                                 
2316 U.S.C. §§ 803 and 808.  

29. NCPA ensures the safe management of the project by holding safety meetings, 
training, safety inspections, investigations and record keeping.  The applicant provides a 
emergency action plans, conducts Part 12 dam safety review and takes other actions to ensure 
safe management of the project.  Safe operation and maintenance of the project is achieved 
through frequent visits of the project by personnel familiar with the project.  I conclude that the 
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project works are safe and that NCPA's record of managing, operating, and maintaining 
these facilities is satisfactory. 
 

D. Ability to Provide Efficient and Reliable Service 
 

30. NCPA coordinates system resources among all its assets, its member utilities' 
generation assets, and the power markets available to NCPA.  NCPA operates the North Fork 
Stanislaus River Project No. 2409 in a manner to minimize the cost of power production. Based 
on a review of the information, I believe that NCPA's project will be operated in an efficient 
manner within the constraints of the existing license and that the project will continue to provide 
efficient and reliable electric service in the future.  
 

E. Need for Power 
 

31. The Upper Utica Project does not generate power.  NCPA delivers most of the 
Upper Utica Project's water to the North Fork Stanislaus River Project (No. 2409).  As licensed 
with our recommendations, the Upper Utica Project will provide the North Fork 
Stanislaus River Project with enough water to generate 33.26 GWh of renewable energy 
annually.  
 

32. The project is located in the Western Electricity Coordinating Council (WECC) 
region.   To assess the need for power within the framework of restructuring energy markets 
brought about by de-regulation, staff looked at the forecasts of energy demand and planned 
capacity additions for the WECC region, in its "10-Year Coordination Plan Study:  2002 - 2011". 
 For the WECC region as a whole, the summer peak demand is projected to grow at an average 
annual compound growth rate of 2.5 percent and planned generation additions to meet summer 
capability requirements total 81,055 MW.  Continued operation of the Upper Utica Project will 
help to maintain the currently available capacity, contributing to both the near term (through 
2011) and long term (beyond 2011) capacity and energy needs of California and the WECC 
region. 
 

F. Transmission Services 
 

33. NCPA's transmission system would not require new or additional facilities and 
will not be affected by the 33.26 GWh of power generated by the project. 
 
 
 

G.  Cost Effectiveness of Plans 
34. NCPA, in agreement with the U.S. Forest Service, proposes to enhance the 

recreational facilities at Utica and Union reservoirs.  The applicant will also provide for 
minimum flow releases in Silver Creek and the North Fork Stanislaus River while maintaining 
water levels to lengthen the recreation season. From staff's analysis of the application, I conclude 
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that NCPA's plans for implementing these measures, as well as its continued operation of the 
project, will be achieved in a cost-effective manner. 
 

H.  Actions Affecting the Public 
 

35. The Upper Utica Project provides water for generation of electricity used to serve 
the needs of the public.  NCPA provides project lands and access sites for public recreation 
usage, and also provides public safety measures at the dam. 
 
OTHER ISSUES 
 

Differing Minimum Flow Release Requirements: 
 

From Lake Alpine 
 

36. Both the Forest Service and State Water Board filed license conditions regarding 
minimum flow releases from Lake Alpine to Silver Creek.  Forest Service Condition No. 4 
requires, in wet and normal years,24 a minimum flow release of 5 cubic feet per second (cfs) 
or natural lake inflow, whichever is less, but not less than 3 cfs.  Condition No. 1(a) of the 
water quality certification requires a minimum flow release of 5 cfs in wet and normal 
water years, but does not state that flow releases could be reduced if natural lake inflows 
were less than the required minimum flow.25  Condition No. 3 of the certification requires 
the licensee to operate Lake Alpine in compliance with lake elevations specified by the 
Forest Service for recreational purposes.   Forest Service Condition No. 7 requires the 
licensee to maintain Lake Alpine at full pool (elevation 7,302 feel msl) until October 15 
or November 1 for recreational purposes, unless the elevation is reduced to meet required 
minimum flow releases to Silver Creek. 
                                                 

24In dry years, the both the Forest Service and the Water Board conditions 
would allow a Lake Alpine minimum flow release of  only 3 cfs.  The Water 
Board’s condition triggers this lower minimum flow if the Board’s April 1 or May 1 
forecast calls for a dry year.  The Forest Service’s condition triggers the lower 
minimum flow only if the Board’s May 1 forecast is for a dry year.  To ensure 
compliance with both conditions, the licensee should implement the more 
restrictive Forest Service requirement. 

25In the Final EA, staff concluded that both the Forest Service's and State 
Water Board’s flow regimes would benefit the Silver Creek fishery.  But because 
the Water Board’s continuous 5 cfs minimum flow regime would result in lower 
summer reservoir elevations in Lake Alpine (with some resulting negative impacts 
to recreation) than would the more conservative Forest Service flow regime, the 
EA preferred the Forest Service regime. 
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37. When two mandatory conditions require different minimum instream 
flow releases, the licensee must comply with the more stringent.  Typically, this 
does not cause non-compliance with the less stringent, since agencies rarely 
impose maximum release requirements. Therefore, the licensee must, consistent 
with the State Water Board’s more stringent mandatory condition, in wet and 
normal water years, release a continuous minimum flow of  5 cfs, regardless of 
inflow.  Nor is there a conflict between Water Board Condition No. 1(a) and 
Forest Service Condition No. 7 requiring maintenance of lake levels, since the 
Forest Service condition allows the lake level to be reduced to meet minimum 
flow requirements. 
 

From Utica Reservoir  
 

38. Forest Service Condition No. 4 requires a continuous minimum flow release of 5 
cfs from Utica Reservoir into the North Fork Stanislaus, while State Water Board Condition No. 
1(a) requires a continuous minimum flow release of 3 cfs.26  To ensure compliance with 
both requirements, the licensee should implement more restrictive Forest Service 
requirement.27  
 

                                                 
26In the Final EA, staff concluded that State Water Board's 3 cfs flow would result 

in significantly less fish habitat compared to the Forest Service's 5 cfs flow.  Further, staff 
concluded that the 5 cfs minimum flow regime would result in higher Union and Utica 
summer reservoir elevations compared to current conditions. 

27Article 402 includes both license conditions. 
 

39. Condition No. 1(b) of the water quality certification would require that NCPA 
develop and implement a plan to monitor water temperatures in the stream reaches affected by 
the project.  Pre-filing studies on water quality showed that state water quality criteria are met at 
the project.  Therefore, staff concluded in the Final EA that it is not necessary that NCPA install 
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water quality monitoring devices downstream of its project dams.  Because the CWA provides 
that state certification shall become a condition of any license issued, we have included that 
condition to Article 412 in the project license. 
 
COMPREHENSIVE DEVELOPMENT 
 

40. Sections 4(e) and 10(a)(1) of the FPA, 16 U.S.C. § § 797(e) and 803(a)(1), require 
the Commission, in acting on license applications, to give equal consideration to the 
developmental and environmental uses of the waterway on which a project is located.  Any 
license issued shall be such as in the Commission's judgment will be best adapted to a 
comprehensive plan for improving and developing a waterway or waterways for all beneficial 
public uses. 
 

41. In determining whether a proposed project will be best adapted to a 
comprehensive plan for developing a waterway for beneficial public purposes, the Commission 
considers a number of public interest factors, including the economic benefits of project power.  
Under the Commission's approach to evaluating the economics of hydropower projects, as 
articulated in Mead Corp.,28 the Commission employs an analysis that uses current costs to 
compare the costs of the project and likely alternative power, with no forecasts 
concerning potential future inflation, escalation, or deflation beyond the license issuance 
date.  The basic purpose of the Commission's economic analysis is to provide a general 
estimate of the potential power benefits and the costs of a project, and reasonable 
alternatives to project power.   The estimate helps to support an informed decision 
concerning what is in the public interest with respect to a proposed license.  In making its 
decision, the Commission considers the project power benefits both with the applicant's 
proposed mitigation and enhancement measures and with the Commission's modifications 
and additions to the applicant's proposal.  Ultimately, the licensee must make the business 
decision whether or not to accept the license. 
 

                                                 
2872 FERC ¶ 61,207 (1995). 

42. As proposed by NCPA, the proposed project would produce an average of 40.5 
gigawatt-hours (GWh) of energy annually at the North Fork Stanislaus Project at an annual cost 
of about $1,109,350 or 33.4 mills per kilowatt-hour (mills/kWh).  Based on the cost of replacing 
the project power with natural gas-fueled combustion turbines, which the Commission staff 
considers to be the most likely alternative power source for this project, the staff determined that 
the current annual value of the project's power would be about $947,900 or 28.5 mills/kWh.  To 
determine whether the proposed project is currently economically beneficial, we subtract the 
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project's cost from the value of the project's power.  Thus, based on current costs, the project 
would have negative economic benefits of about $161,450 or 4.9 mills/kWh less than the current 
cost of alternative power. 
 

43. As proposed by NCPA with staff's additional measures to mitigate the potential 
impacts, the proposed project would produce an average of 33.26 GWh of energy annually at the 
North Fork Stanislaus Project at an annual cost of about $1,149,800 or 34.6 mills/kWh.  The 
value of the project's power would be about $947,900 or 28.5 mills/kWh.  Thus, based on current 
costs, the project would have negative economic benefits over the new license term, costing 
about $201,900 or 6.1 mills/kWh less than the current cost of alternative power. 
 

44. Based on my review and evaluation of the applicant's proposal and the 
alternatives evaluated in the Final EA, I have selected the relicensing of the Upper Utica Project 
with staff's recommended alternatives as the preferred alternative.  I conclude that operating the 
project in the manner required by this license will protect and enhance fish and wildlife 
resources, water quality, recreational resources, and cultural resources.   For the reasons 
discussed in the Final EA, the project, as licensed here, will be best adapted to the 
comprehensive development of the involved waterways for beneficial public uses.   Issuance of 
this license does not constitute a major federal action significantly affecting the quality of the 
human environment.  
 
LICENSE TERM 
 

45. Section 15(e) of the FPA, 16 U.S.C. § 808(e), provides that any new license 
issued shall be for a term of not less than 30 years nor more than 50 years. The Commission's 
general policy is to establish 30-year terms for projects with little or no redevelopment, new 
construction, new capacity, or environmental mitigative and enhancement measures; 40-year 
terms for projects with a moderate amount of such activities; and 50-year terms for projects 
which propose extensive measures of these kinds. 
 

46. In 1994, the Commission codified its longstanding policy to "coordinate the 
expiration dates of licenses to the maximum extent possible, to maximize future considerations 
of cumulative impacts . . . in contemporaneous proceedings at relicensing.29  The Commission 
uses its discretion to apply its two license-term policies flexibly in a manner that makes 
sense according to the facts of each licensing proceeding.  See Consolidated Papers, Inc., 
83 FERC ¶61,279 at 62,158 (1998).  
 
                                                 

29See Policy Statement on Use of Reserved Authority in Hydropower Relicenses 
to Ameliorate Cumulative Impacts, 59 Fed. Reg. 66,714 (December 28, 1994), FERC 
Stats. & Regs. Preambles ¶ 31,010 at 31,219 (December 14, 1994); and 18 C.F.R. § 2.23 
(2003). 
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47. NCPA does not propose any new construction at the Upper Utica Project, nor 
does the cost of environmental measures justify a long license term.  The operations of the Upper 
Utica projects are interrelated with those of the Utica and Angels Projects as well as the North 
Fork Stanislaus River Project; the Upper Utica Project supplies water for the three generating 
projects, and the water is distributed through the North Fork Stanislaus Project works to the 
Utica and Angels Projects.  The North Fork Stanislaus River Project received an original, 50-
year license on February 8, 1982, effective February 1, 1982,30 and expiring January 31, 2032. 
 Issuance of a 30-year license for the Upper Utica Project, as well as for the Utica and 
Angels Projects,  will provide an opportunity for a comprehensive evaluation of the use of 
these waterways for hydropower production and other resources when the four licenses 
expire.  Therefore, this order issues a new license for the Upper Utica Project for a 30-
year term. 
 
The Director orders: 
 

(A)  This license is issued to Northern California Power Agency (licensee) to 
operate and maintain the Upper Utica Project, for a period of 30 years, effective the first 
day of the month in which this order is issued.  The license is subject to the terms and 
conditions of the Federal Power Act (FPA), which is incorporated by reference as part of 
this license, and subject to the regulations the Commission issues under the provisions of 
the FPA. 
 

(B)  The project consists of: 
 

(1) All lands, to the extent of the licensee's interests in those lands, enclosed by the 
project boundary shown by exhibit G: 
 
 

Exhibit G- 
 
FERC Drawing 

No. 11563- 

 
Titled 

 
1 

 
1001 

 
General Map 

 
2 

 
1002 

 
Union Reservoir 

 
3 

 
1003 

 
Utica Reservoir 

 
4 

 
1004 

 
Lake Reservoir 

 
                                                 

30Calaveras County Water District, 18 FERC & 61,124.
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(2) Project works consisting of:  (1) Lake Alpine, with a surface area of 172 
acres and a gross storage capacity of 4,115 acre-feet at a normal maximum 
water surface elevation of 7,302 feet created by; (2) the 49-foot-high and 400.5-
foot-long masonry/rock-filled, gunite-faced, Alpine main dam, the 11-foot-high, 
33-foot-long masonry/rock-filled gunite-faced Alpine dam No. 2, the 11-foot-high, 
166-foot-long masonry/rock-filled, gunite-faced, Alpine dam No. 3, the 11-foot-
high, 97.4-foot-long masonry/rock gunite-faced Alpine dam No. 4, and a 12-foot-
high, 140-foot-long earth filled section; (3) Union reservoir, with a surface area of 
218 acres and a gross storage capacity of 3,130 acre-feet at normal maximum 
water surface elevation of 6,850.2 feet created by; (4) the 33-foot-high, 1,142-
foot-long rock-filled Union main dam and seven auxiliary small rock-filled dams; 
(5) Utica reservoir, with a surface area of 233.5 acres and a gross storage 
capacity of 2,350 acre-feet at a normal maximum water surface elevation of 
6,819.6 feet created by; (6) the 44-foot-high, 373-foot-long rock-filled concrete-
faced Utica main dam and four auxiliary small rock-filled dams; and (7) other 
appurtenances. 
 

The following parts of exhibit A and the following exhibit F drawings conform to 
the Commission's rules and regulations and are to be approved and made a part of the 
license: 
 
Exhibit A: 
 

Pages A-1 through A-14 (excluding section 10.0 on page A-14) describing three 
existing storage reservoirs and their operation, filed July 22, 1997.  
 
 
 
 
 
 
 
Exhibit F: 
 
 

Exhibit F- 
 
FERC Drawing 

No. 11563- 

 
Showing 

 
1 

 
1005 

 
Union Dam, Sheet 1 

 
2 

 
1006 

 
Union Dam, Sheet 2 
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Exhibit F- 
 
FERC Drawing 

No. 11563- 

 
Showing 

3 1007 Union Dam, Sheet 3 
 

4 
 

1008 
 
Utica Dam, Sheet 1 

 
5 

 
1009 

 
Utica Dam, Sheet 2 

 
6 

 
1010 

 
Lake Alpine, Sheet 1 

 
7 

 
1011 

 
Lake Alpine, Sheet 2 

 
(3) All of the structures, fixtures, equipment or facilities used to operate or 

maintain the project and located within the project boundary, all portable property 
that may be employed in connection with the project and located within or outside 
the project boundary, and all riparian or other rights that are necessary or 
appropriate in the operation or maintenance of the project. 
 

(C)  The Exhibits A, F, and G, as designated in ordering paragraph (B) 
above, are approved and made part of this license. 
 

(D)  This license is subject to the conditions issued by the California State 
Water Resources Control Board on March 11, 1996, and filed with the 
Commission on July 13, 1998, under Section 401 of the Clean Water Act, as 
those conditions are set forth in Appendix A to this order. 
 

(E)  This license is subject to the conditions issued by the U.S. Forest Service on  
December 6, 2002, and filed with the Commission on December 9, 2002, under 
Section 4(e) of the Federal Power Act, as those conditions are set forth in Appendix B to 
this order. 
 

(F)  This license is subject to the articles set forth in Form L-1 (revised 
October 1975), entitled "Terms and Conditions of License for Constructed Major 
Project Affecting Lands of the United States," and the following additional articles: 
 

Article 201.  The licensee shall pay the United States the following annual 
charges, effective as of the first day of the month in which this license is issued: 
 
Recompensing the United States for the use, occupancy and enjoyment of 
761.29 acres of its lands, other than for transmission line right-of-way. 
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Article 202.   If the licensee's project was directly benefitted by the 
construction work of another licensee, a permittee, or the United States on a 
storage reservoir or other headwater improvement during the term of the original 
license (including extensions of the term by annual licenses), and if those 
headwater benefits were not previously  
assessed and reimbursed to the owner of the headwater improvement, the 
licensee shall reimburse the owner of the headwater improvement for those 
benefits, at such time as  
they are assessed, in the same manner as for benefits received during the term 
of this new  
license. 
 

Article 203.  Within 45 days of the date of issuance of the license, the licensee 
shall file three sets of aperture cards of the approved exhibit drawings.  The set of 
originals shall be reproduced on silver or gelatin 35mm microfilm.  All microfilm shall be 
mounted on type D (3-1/4' X 7-3/8") aperture cards.  The licensee shall submit one copy 
of FORM-587 with the aperture cards. 
 

Prior to microfilming, the FERC Drawing Number (11563-1 through 11563-11) 
shall be shown in the margin below the title block of the approved drawing.  After 
mounting, the FERC Drawing Number shall be typed on the upper right corner of each 
aperture card.  Additionally, the Project Number, FERC Exhibit (e.g., F-1, G-1, etc.), 
Drawing Title, and date of this license shall be typed on the upper left corner of each 
aperture card. 
 

Two of the sets of aperture cards shall be filed with the Secretary of the 
Commission, ATTN: OEP/DHAC.  The third set of aperture cards shall be filed with the 
Commission's San Francisco Regional Office. 
 

 Article 204.  The licensee shall clear and keep clear to an adequate width all lands 
along open conduits and shall dispose of all temporary structures, unused timber, brush, 
refuse, or other material unnecessary for the purposes of the project which result from 
maintenance, operation, or alteration of the project works.  All clearing of lands and 
disposal of unnecessary material shall be done with due diligence to the satisfaction of the 
authorized representative of the Commission and in accordance with  appropriate federal, 
state, and local statutes and regulations. 
 

Article 205.  Within 36 months of the date of issuance of this order, the licensee 
shall file for Commission approval revised Exhibit G drawings including any recreation 
facilities required by the Forest Service pursuant to Conditions No. 6, 40, 41, 44, and 46 
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of Appendix B to this order.  The licensee shall ensure that any changes to the project 
boundaries conform to the requirements of Article 5 of Form L-1. 
 

Article 401. The licensee shall release from Lake Alpine into Silver Creek a 
minimum flow in accordance with Condition No. 1(a) in Appendix A and Condition No. 
4 of Appendix B to this order, as measured immediately downstream of Lake Alpine. 
This flow may be temporarily modified if required by operating emergencies beyond the 
control of the Licensee, and for short periods upon agreement between the licensee and 
the U.S. Forest Service, State Water Resources Control Board, U.S. Fish and Wildlife, 
and California Department of Fish and Game.  If the flow is so modified, the licensee 
shall notify the Commission as soon as possible, but no later than 10 days after each such 
incident. 
 

Article 402. The licensee shall release minimum flows from Utica Reservoir into 
the North Fork Stanislaus River, in accordance with Condition No. 1(a) of Appendix A 
and Condition No. 4 of Appendix B to this order, measured immediately downstream of 
Utica Reservoir.  This flow may be temporarily modified if required by operating 
emergencies beyond the control of the licensee, and for short periods upon agreement 
between the licensee and the U.S. Forest Service, State Water Resources Control Board, 
U.S. Fish and Wildlife Service, and California Department of Fish and Game.  If the flow 
is so modified, the licensee shall notify the Commission as soon as possible, but no later 
than 10 days after each such incident. 
 

Article 403. The licensee shall maintain Lake Alpine water surface elevations in 
accordance with Condition No. 3 of Appendix A and Condition No. 6 of Appendix B to 
this order.  From November 1 or October 15, if early drawdown occurs, until Lake Alpine 
has refilled in the spring, the licensee shall maintain the minimum water volume of Lake 
Alpine at 2,500 acre-feet (AF), unless reduced to meet required minimum flow releases to 
Silver Creek, for the projection of overwintering brook and rainbow trout.  The licensee 
shall make every effort to restore the Lake Alpine elevation to full pool (7,302 feet MSL) 
by June 1.  Lake Alpine recreational water surface elevations and overwintering volume 
may be temporarily modified if required by operating emergencies beyond the control of 
the licensee, and for short periods upon mutual agreement between the licensee, the U.S. 
Forest Service, State Water Resources Control Board, U.S. Fish and Wildlife Service, and 
the California Department of Fish and Game.  If the lake elevation is so modified, the 
licensee shall notify the Commission as soon as possible, but no later than 10 days after 
each incident.     
 

Article 404. The licensee shall maintain the water surface elevations of Union and 
Utica Reservoirs in accordance with Condition No. 3 of Appendix A and Condition No. 6 
of Appendix B to this order.  The licensee shall make every effort to restore these 
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reservoirs to the aforementioned full pool elevations by June 1.  Union or Utica water 
surface elevations may be temporarily modified if required by operating emergencies 
beyond the control of the licensee, and for short periods upon mutual agreement between 
the licensee, the U.S. Forest Service, State Water Resources Control Board, U.S. Fish and 
Wildlife Service, and the California Department of Fish and Game.  If the reservoir 
elevations are so modified, the licensee shall notify the Commission as soon as possible, 
but no later than 10 days after each incident.     
  

Article 405. Within one year of license issuance, and at least 60 days before 
starting any land-disturbing activities, the licensee shall file with the Commission, for 
approval, a hazardous substance plan in accordance with Condition No. 9 of Appendix B 
to this order.  The plan shall include provisions describing, in detail, how the licensee 
would implement items (1) through (3) outlined in Condition No. 9 of Appendix B to this 
order. 
 

The licensee shall include with the plan, documentation of consultation, copies of 
comments and recommendations on the completed plan after it has been prepared and 
provided to the agencies, and specific descriptions of how the agencies' comments are 
accommodated by the plan.  The licensee shall allow a minimum of 30 days for the State 
Water Resources Control Board to comment and to make recommendations before filing 
the plan with the U.S. Forest Service and the Commission.  If the licensee does not adopt 
a recommendation, the filing shall include the licensee's reasons, based on site-specific 
conditions. 
 

The Commission reserves the right to require changes to the plan.  The plan shall 
not be implemented until the licensee is notified that the plan is approved.  Upon 
Commission approval, the licensee shall implement the plan, including any changes 
required by the Commission. 

 
Article 406. Within six months of license issuance, the licensee shall file with the 

Commission, for approval, a plan to monitor compliance with required minimum 
streamflows for Silver Creek and the North Fork Stanislaus River in and required water 
surface elevations for Lake Alpine, and Union and Utica reservoirs consistent with 
Condition No. 1(c) in Appendix A and Condition No. 4 in Appendix B to this order. 
 
 
 
The plan shall specify: 
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(48) the schedules for installation of continuously recording streamflow gages in 
Silver Creek immediately downstream of Lake Alpine and the North Fork 
Stanislaus River immediately downstream of Utica reservoir; 

 
(49) the schedules for installation of monitoring and recording water surface 

elevation equipment for Lake Alpine and Union and Utica reservoirs; 
 

(50) the proposed location, design, and calibration of the streamflow and water surface 
elevation monitoring equipment;  

 
(51) the methods of data collection; and 

 
(52) provisions for providing data on streamflow to the U.S. Geological Survey, U.S. 

Forest Service, U.S. Fish and Wildlife Service, and California Department of Fish 
and Game (DFG), and the State Water Resources Control Board (State Water 
Board) within 30 days from the date these agencies request the data. 

 
The licensee shall include with the plan, documentation of consultation, copies of 

comments and recommendations on the completed plan after it has been prepared and provided 
to the agencies, and specific descriptions of how the agencies' comments are accommodated by 
the plan.  The licensee shall allow a minimum of 30 days for U.S. Geological Survey, U.S. 
Forest Service, U.S. Fish and Wildlife Service, California State Water Resources Control Board, 
and California Department of Fish and Game to comment and to make recommendations before 
filing the plan with the Commission.  If the licensee does not adopt a recommendation, the filing 
shall include the licensee's reasons, based on site-specific conditions. 
 

The Commission reserves the right to require changes to the plan.  The plan shall not be 
implemented until the licensee is notified that the plan is approved.  Upon Commission approval, 
the licensee shall implement the plan, including any changes required by the Commission. 
 

Article 407. Within nine months from the date of issuance of this license, the 
licensee shall file with the Commission for approval a plan, prepared after consultation 
with the U.S. Forest Service, U.S. Fish and Wildlife Service, and California Department 
of Fish and Game, for conducting the monitoring of the foothill yellow-legged frog 
(FYLF), mountain yellow-legged frog (MYLF), and Yosemite toad (YT), in accordance 
with Condition No. 5 of Appendix B to this order.   
 

The plan shall include at a minimum: 
(1) a description of the methodology to be used for conducting the monitoring as 
necessary to implement items 1) through 4) in Condition No. 5 of Appendix B to 
this order; and 
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(2) an implementation schedule, including the date on which the study results will 
be filed with the Commission. 

 
The licensee shall include with the plan documentation of consultation, copies of 

comments and recommendations on the completed plan after it has been prepared and 
provided to the consulted entities, and specific descriptions of how the plan 
accommodates the comments of the consulted agencies.  The licensee shall allow a 
minimum of 30 days for the consulted entities to comment and to make recommendations 
before filing the plan with the Commission.  If the licensee does not adopt a 
recommendation, the filing shall include the licensee's reasons, based on project-specific 
information. 
 

The Commission reserves the right to require changes to the plan.  Upon 
Commission approval, the licensee shall implement the plan, including any changes 
required by the Commission.  
 

Upon completing the monitoring described in the approved plan or within five 
years of license issuance, whichever comes first, the licensee shall file the study results 
with the Commission after consultation with the consulted agencies.  If appropriate, the 
licensee shall file any recommendation, for Commission approval, for any changes in the 
minimum flows required by articles 401 and 402 that are necessary to protect the three 
amphibian species.  Any recommendations to alter these minimum flows shall be 
approved by the U.S. Forest Service prior to filing with the Commission.  The licensee 
shall include with the filing documentation of consultation, copies of comments and 
recommendations on the study results and proposals after they have been prepared and 
provided to the consulted entities, and specific descriptions of how the proposals 
accommodate the comments of the consulted agencies.  The licensee shall allow a 
minimum of 30 days for the consulted agencies to comment and to make 
recommendations before filing the study results and proposals with the Commission.  If 
the licensee does not adopt a recommendation, the filing shall include the licensee's 
reasons, based on project-specific information. 

Article 408.  The Commission reserves its authority to require the licensee 
to take whatever action the Commission deems necessary as a result of a 
biological opinion from the U.S. Fish and Wildlife Service on the effects of the 
Upper Utica Project on bald eagles and their critical habitat, including, as 
appropriate, any reasonable and prudent alternatives, reasonable and prudent 
measures to implement those alternatives, and incidental take conditions. 
 

Article 409. Within three months of license issuance, the licensee shall file with 
the Commission for approval a weed management plan for project lands.  The plan shall 
be prepared in accordance with Condition No. 14 of Appendix B to this order. 
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In addition to those items outlined in Condition No. 14 of Appendix B to this 
order, the plan shall include a description of the licensee's proposed methods to control 
noxious weeds and an implementation schedule. 
 

The licensee shall prepare the plan taking into account fully the erosion control 
plan required by condition No. 7 of Appendix B to this order, and after consulting with 
the Forest Service.  The licensee shall include with the plan documentation of 
consultation, copies of comments and recommendations on the completed plan after it has 
been prepared and provided to the Forest Service and specific descriptions of how the 
plan accommodates the comments of the Forest Service.  If the licensee does not adopt a 
recommendation, the filing shall include the licensee's reasons, based on project-specific 
information. 
 

The Commission reserves the right to require changes to the plan.  Upon 
Commission approval, the licensee shall implement the plan, including any changes 
required by the Commission. 
 

Article 410.  At least 90 days before the start of any land-disturbing or land-
clearing activities at the project, the licensee shall file with the Commission the 
Biological Evaluation of recreational development impacts to Forest Service sensitive 
species required by Condition No. 12 of Appendix B to this order and to bald eagles. 
 

The licensee shall include with the filing the comments and recommendations of 
the Forest Service, U.S. Fish and Wildlife Service, and California Department of Fish and 
Game after the Biological Evaluation has been prepared and provided to the agencies, 
and, for Commission approval, the licensee's proposals for avoiding or mitigating impacts 
on sensitive species and bald eagles, specific descriptions of how the proposals 
accommodate the comments of the agencies, and an implementation schedule.  The 
licensee shall allow a minimum of 30 days for the agencies to comment and to make 
recommendations before filing the Biological Evaluation with the Commission.  If the 
licensee does not adopt a recommendation, the filing shall include the licensee's reasons, 
based upon project-specific information. 
 

The Commission reserves the right to require changes to the proposals.  No land-
disturbing activities shall begin until the Commission notifies the licensee that the 
proposals are approved.  Upon Commission approval, the licensee shall implement the 
proposals, including any changes required by the Commission. 
 

Article 411.  The licensee shall implement the "Programmatic Agreement Among 
the Federal Energy Regulatory Commission, the Advisory Council on Historic 
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Preservation and the California State Historic Preservation Officer for Managing Historic 
Properties By License Issuing to Northern California Power Agency for the Continued 
Operation of the Upper Utica Project in California (FERC No. 11563)" executed on 
October 29, 2002, and including but not limited to the Cultural Resources Management 
Plan (CRMP) for the project.  In the event that the Programmatic Agreement is 
terminated, the Licensee shall implement the provisions of its approved CRMP.  The 
Commission reserves the authority to require changes to the CRMP at any time during the 
term of the license.  If the Programmatic Agreement is terminated prior to Commission 
approval of the CRMP, the licensee shall obtain approval from the Commission and the 
California State Historic Preservation Officer before engaging in any ground-disturbing 
activities or taking any other action that may affect any historic properties within the 
project's area of potential effect. 
 

Article 412.   
 

(a) Requirement to File Plans for Commission Approval:   
 

Various conditions of this license found in Appendix B require the licensee to file 
with the Commission plans that have been approved by the Forest Service (FS) or the 
State Water Resources Control Board (State Water Board).  These plans, which are listed 
below, must also be approved by the Commission before being implemented by the 
licensee.  The Commission reserves the right to make changes to the plans. 
 

 
Condition No. 

 
Plan      

 
1(b) (State Water 
Board) 

 
Temperature Monitoring Plan 

 
6 (FS) 

 
Project Recreation Plan 

 
7 (FS); 7 (State Water 
Board) 

 
Erosion Control Plan 

 
8 (FS) 

 
Solid Waste and Waste Water Plan 

 
10 (FS) 

 
Spoil Disposal Plan 

 
11 (FS) 

 
Visual Resources Protection Plan 

 
37 (FS) 

 
Heritage Plan  

 
40 (FS) 

 
Review/Revise Lake Alpine Recreation 
 Plan 
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41 (FS) 
 
Lake Alpine Recreation Site Plans 

 
44 (FS) 

 
Union/Utica Recreation Site Plan 

 
Where the plans listed in the table above require the licensee to consult with 

relevant agencies, the licensee shall submit to the Commission with each plan 
documentation of its consultation, copies of comments and recommendations made in 
connection with the plan, and a description of how the plan accommodates the comments 
and recommendations.  If the licensee does not adopt a recommendation, the filing shall 
include the licensee’s reasons, based on project-specific information.  The Commission 
reserves the right to make changes to any plan submitted.  Upon Commission approval 
the plan becomes a requirement of the license, and the licensee shall implement the plan 
or changes in project operations or facilities, including any changes required by the 
Commission.   
 

(b)  Requirement to File Documentation of Completion: 
 

The licensee shall also file with the Commission documentation of completion of 
the following facilities or activities. 
 

 
Condition No. 

 
Facility or Activity 

 
42 

 
Union/Utica Recreation Survey 

 
43 

 
Union/Utica Drinking Water Survey 

 
45 

 
Union/Utica Recreation Analysis 

 
46 

 
Commence Union/Utica Recreation 
Facility Construction 

 
47   

 
Collection Agreement for Recreation 
Maintenance 

 
Article 413.  (a) In accordance with the provisions of this article, the licensee shall 

have the authority to grant permission for certain types of use and occupancy of project 
lands and waters and to convey certain interests in project lands and waters for certain 
types of use and occupancy, without prior Commission approval.  The licensee may 
exercise the authority only if the proposed use and occupancy is consistent with the 
purposes of protecting and enhancing the scenic, recreational, and other environmental 
values of the project.  For those purposes, the licensee shall also have continuing 
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responsibility to supervise and control the use and occupancies for which it grants 
permission, and to monitor the use of, and ensure compliance with the covenants of the 
instrument of conveyance for, any interests that it has conveyed under this article.  If a 
permitted use and occupancy violates any condition of this article or any other condition 
imposed by the licensee for protection and enhancement of the project's scenic, 
recreational, or other environmental values, or if a covenant of a conveyance made under 
the authority of this article is violated, the licensee shall take any lawful action necessary 
to correct the violation.  For a permitted use or occupancy, that action includes, if 
necessary, canceling the permission to use and occupy the project lands and waters and 
requiring the removal of any non-complying structures and facilities. 
 

(b) The types of use and occupancy of project lands and water for which the 
licensee may grant permission without prior Commission approval are:   
 

(1)  landscape plantings; 
(2)  non-commercial piers, landings, boat docks, or similar 

structures and facilities that can accommodate no more than 
10 watercraft at a time and where said facility is intended to 
serve single-family type dwellings; 

(3)  embankments, bulkheads, retaining walls, or similar structures 
for erosion control to protect the existing shoreline; and  

(4)  food plots and other wildlife enhancement.  
 

To the extent feasible and desirable to protect and enhance the project's scenic, 
recreational, and other environmental values, the licensee shall require multiple use and 
occupancy of facilities for access to project lands or waters.  The licensee  shall also 
ensure, to the satisfaction of the Commission's authorized representative, that the use and 
occupancies for which it grants permission are maintained in good repair and comply with 
applicable state and local health and safety requirements.   
 
 
 

Before granting permission for construction of bulkheads or retaining walls, the 
licensee shall:   
 

(1)  inspect the site of the proposed construction;  
(2)  consider whether the planting of vegetation or the use of 

riprap would be adequate to control erosion at the site; and 
(3)  determine that the proposed construction is needed and would 

not change the basic contour of the reservoir shoreline. 
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To implement this paragraph (b), the licensee may, among other things, establish a 
program for issuing permits for the specified types of use and occupancy of project lands 
and waters, which may be subject to the payment of a reasonable fee to cover the 
licensee's costs of administering the permit program.  The Commission reserves the right 
to require the licensee to file a description of its standards, guidelines, and procedures for 
implementing this paragraph (b) and to require modification of those standards, 
guidelines, or procedures. 
 

(c)  The licensee may convey easements or rights-of-way across, or leases of, 
project lands for:   
 

(1)  replacement, expansion, realignment, or maintenance of 
bridges or roads where all necessary state and federal 
approvals have been obtained;  

(2) storm drains and water mains;  
(3)  sewers that do not discharge into project waters;  
(4)  minor access roads;  
(5)  telephone, gas, and electric utility distribution lines;  
(6)  non-project overhead electric transmission lines that do not 

require erection of support structures within the project 
boundary;  

(7)  submarine, overhead, or underground major telephone 
distribution cables or  major electric distribution lines (69-kV 
or less); and 

(8)  water intake or pumping facilities that do not extract more 
than one million gallons per day from a project reservoir. 

 
No later than January 31 of each year, the licensee shall file three copies of a 

report briefly describing for each conveyance made under this paragraph (c) during the 
prior calendar year, the type of interest conveyed, the location of the lands subject to the 
conveyance, and the nature of the use for which the interest was conveyed. 
 

(d)  The licensee may convey fee title to, easements or rights-of-way across, or 
leases of project lands for:   
 

(1) construction of new bridges or roads for which all necessary 
state and federal approvals have been obtained;  

(2)  sewer or effluent lines that discharge into project waters, for 
which all necessary federal and state water quality 
certification or permits have been obtained;  
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(3)  other pipelines that cross project lands or waters but do not 
discharge into project waters;  

(4)  non-project overhead electric transmission lines that require 
erection of support structures within the project boundary, for 
 which all necessary federal and state approvals have been 
obtained;  

(5)  private or public marinas that can accommodate no more than 
10 watercraft at a time and are located at least one-half mile 
(measured over project waters) from any other private or 
public marina; 

(6)  recreational development consistent with an approved exhibit 
R or approved report on recreational resources of an exhibit 
E; and 

(7)  other uses, if: (I) the amount of land conveyed for a particular 
use is 5 acres or less; (ii) all of the land conveyed is located at 
least 75 feet, measured horizontally, from project waters at 
normal surface elevation; and (iii) no more than 50 total acres 
of project lands for each project development are conveyed 
under this clause (d)(7) in any calendar year. 

 
At least 60 days before conveying any interest in project lands under this 

paragraph (d), the licensee must submit a letter to the Director, Office of Energy Projects, 
stating its intent to convey the interest and briefly describing the type of interest and 
location of the lands to be conveyed (a marked exhibit G or K map may be used), the 
nature of the proposed use, the identity of any federal or state agency official consulted, 
and any federal or state approvals required for the proposed use.  Unless the Director, 
within 45 days from the filing date, requires the licensee to file an application for prior 
approval, the licensee may convey the intended interest at the end of that period. 
 

(e)  The following additional conditions apply to any intended conveyance under 
paragraph (c) or (d) of this article:  
 

(1)   before conveying the interest, the licensee shall consult with federal and 
state fish and wildlife or recreation agencies, as appropriate, and the State 
Historic Preservation Officer; 

(2)   before conveying the interest, the licensee shall determine that the proposed 
use of the lands to be conveyed is not inconsistent with any approved 
exhibit R or approved report on recreational resources of an exhibit E; or, if 
the project does not have an approved exhibit R or approved report on 
recreational resources, that the lands to be conveyed do not have 
recreational value; 
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(3) the instrument of conveyance must include the following covenants running with 
the land: (I) the use of the lands conveyed shall not endanger health, create a 
nuisance, or otherwise be incompatible with overall project recreational use;  (ii) 
the grantee shall take all reasonable precautions to ensure that the construction, 
operation, and maintenance of structures  or facilities on the conveyed lands will 
occur in a manner that  will protect the scenic, recreational, and environmental 
values  of the project; and (iii) the grantee shall not unduly restrict  public access 
to project waters; and 

(4) the Commission reserves the right to require the licensee to take reasonable 
remedial action to correct any violation of the terms and conditions of this article, 
for the protection and enhancement of the project's scenic, recreational, and other 
environmental values. 

 
(f)  The conveyance of an interest in project lands under this article does not in itself 

change the project boundaries.  The project boundaries may be changed to exclude land 
conveyed under this article only upon approval of revised exhibit G or K drawings (project 
boundary maps) reflecting exclusion of that land.  Lands conveyed under this article will be 
excluded from the project only upon a determination that the lands are no+rt necessary for 
project purposes, such as operation and maintenance, flowage, recreation, public access, 
protection of environmental resources, and shoreline control, including shoreline aesthetic 
values.  Absent extraordinary circumstances, proposals to exclude lands conveyed under this 
article from the project shall be consolidated for consideration when revised exhibit G or K 
drawings would be filed for approval for other purposes. 

 
(g)  The authority granted to the licensee under this article shall not apply to any part of 

the public lands and reservations of the United States included within the project boundary. 
 

(G)  The licensee shall serve copies of any Commission filing required by this order on 
any entity specified in the order to be consulted on matters relating to that filing.  Proof of 
service on these entities must accompany the filing with the Commission. 
 

(H)  This order is final unless a request for rehearing is filed within 30 days from the date 
of its issuance, as provided in Section 313(a) of the Federal Power Act.  The filing of a request 
for rehearing does not operate as a stay of the effective date of this license or of any other date 
specified in this order, except as specifically ordered by the Commission.  The licensee's failure 
to file a request for rehearing shall constitute acceptance of this order. 
 
 

J. Mark Robinson 
Director 
Office of Energy Projects 
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 APPENDIX A 
 WATER QUALITY CERTIFICATION CONDITIONS 
 
 STATE OF CALIFORNIA  

STATE WATER RESOURCES CONTROL BOARD 
 
ACCORDINGLY, THE State Water Board CERTIFIES THAT the Upper Utica Hydroelectric 
Project will comply with sections 301, 302, 303, 306 and 307 of the Clean Water Act, and with 
applicable provisions of state law provided NCPA complies with the following terms and 
conditions:  
 
1. In order to meet "COLD" water temperature objective of 68 degrees fahrenheit as defined 

in the Basin Plan, NCPA shall:  
 

a. Coordinate the operation of the Union Reservoir, Utica Reservoir and Lake 
Alpine, including the water which is discharged from these reservoirs and 
subsequently routed through the existing New Spicer Meadows Reservoir of 
Calavaras District (which is operated pursuant to a revised power purchase 
contract between NCPA and Calavaras District dated March 1, 1985) for release 
into Highland Creek, thence NF Stanislaus River with the existing operation of 
FERC Project No.2019 to maintain the "COLD" water designation throughout the 
bypassed stream reach, which is identified as the following stream segments:  (1) 
Silver Creek from the North Fork Diversion Dam to the confluence of NF 
Stanislaus River and Highland Creek; (2) NF Stanislaus River from the North 
Fork Diversion Dam to the confluence of Highland Creek and NF Stanislaus 
River; and (3) NF Stanislaus River from McKay's Point Diversion Dam to the 
point of discharge from the Collierville Powerhouse.  

 
For protection of water quality and beneficial. uses, NCPA shall provide a 
minimum bypass or release flow of  5 cfs31 for Silver Creek. NCPA also shall 

                                                 
31 The minimum release to Silver Creek during dry years shall be 3 cfs. A dry 

year is defined as one for which the California Department of Water sources 
April or May 1 forecast, whichever is most recent, indicates that the 
unimpaired inflow for the entire water year into New Melones Reservoir 
will be 500,000 AF or less. 
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provide a minimum bypass or release flow of 3 cfs on the North Fork 
Stanislaus downstream of Utica Reservoir.  

 
b. Develop and implement a plan, in consultation with the Department of Fish 

and Game (DFG) and RWQCB subject to approval by the Chief, Division 
of Water Rights of the State Water Board, for monitoring water 
temperatures from May 1 through October 15 of each year for a minimum 
period of 5 years. The plan shall identify the required frequency of water 
temperature monitoring and shall identify the number and location of the 
temperature gages. The monitoring plan shall be implemented within 180 
days of issuance of a FERC License for Project No. 11563. The plan shall 
include, but not be limited to, installing and maintaining temperature 
monitoring gages capable of maintaining continuous records of daily 
maximums, minimums and average water temperature for each of the three 
bypassed stream reaches.  

 
c. Maintain records of daily streamflow in each of the three stream segments 

specified in Item 1a above.  
 

d. Submit streamflow and water temperature records to the Executive Director 
of the State Water Board and the Director of the DFG by November 15 of 
each year.  

 
2. In order to protect the beneficial use designations identified in the Basin Plan, 

operation of the project, including construction of any new project facilities, shall 
not add the following substances to surface waters:  

 
a. Taste or odor-producing substances to impart undesirable tastes or odors to 

fish flesh or other edible products of aquatic origin or to cause nuisance or 
adversely affect beneficial uses;  

 
b. Perceptible floating material including, but not limited to, solids, liquids, 

foams or scums which could result in degradation of water quality; 
 

c. Suspended or settleable material in concentrations that cause a nuisance or 
adversely affect beneficial uses;  

 
d. Oil, greases, waxes or other materials in concentrations that result in a 

visible film or coating; on the surface of the water or on objects in the 
water;  
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e. Toxic pollutants, sediments, or biota in concentrations that adversely affect 
beneficial uses; that produce detrimental response in human, plant, animal, 
or aquatic life; or that bioaccumulate in aquatic resources at levels which 
are harmful to human health; and;  

 
f.  Coliform organisms attributable to human wastes.  

 
3. In order to maintain the recreational beneficial use, the permittee or licensee shall 

operate Lake Alpine, Utica and Union Reservoirs in compliance with the 
requirements of the U.S. Forest Service regarding maintenance of specified lake 
level elevations for recreational purposes.  

 
4. If the permittee or licensee initiates any activities requiring installation of concrete 

or grout, no concrete that has not set, nor grout that has not set, shall be allowed to 
contact or enter surface water.  

 
5. Only water used for power generation is authorized for discharge. Discharge of 

any other materials is prohibited. 
 
6. This order certifies NCPA's compliance with section 401 of the Clean Water Act 

only for purposes of diversion and use of water for hydropower generation and 
compliance with applicable requirements to avoid adverse impacts on instream 
beneficial uses. If project operations are modified to divert water for irrigation, 
domestic use, or other non-hydropower uses, NCPA must first obtain a new 
certification for any changes in the FERC licensed project, and the appropriator of 
the water must obtain a valid water right under state law. This order is valid only 
for the purpose of certifying NCPA's compliance under section 401 of the Clean 
Water Act with respect to its obtaining a license under the Federal Power Act for 
hydropower operations as proposed in NCPA's application for certification, and 
cannot be used by FERC or any other federal agency as certification for any 
change in project operations. 

 
7. Prior to initiating any construction activities which may result in temporary or 

long-term impacts to area soil resources and soil erosion, the permittee or licensee 
shall prepare a construction erosion control plan, in coordination with FERC and 
the RWQCB, and implement the measures identified in the plan.  

 
8. This certification does not authorize peaking power generation at the McKay's 

micro-turbine. 
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 APPENDIX B 
 FOREST SERVICE SECTION 4(e) CONDITIONS 
 
 FINAL LICENSE CONDITIONS NECESSARY FOR PROTECTION 
 AND UTILIZATION OF 
 THE STANISLAUS NATIONAL FOREST IN CONNECTION WITH THE 
 APPLICATION FOR FERC PROJECT NO. 11563-002, UPPER UTICA 
 HYDROELECTRIC PROJECT 
 NORTHERN CALIFORNIA POWER AGENCY 
 
 December 6, 2002 
 
 
I.    GENERAL 
 
As a cooperating agency, the Forest Service provides the following final 4(e) 
conditions for inclusion in the license for FERC project No 11563-002, Upper 
Utica Hydroelectric Project. 
 
License articles contained in the Commission's Standard Form L-1 (revised 
October 1975) issued by Order No. 540, dated October 31, 1975, cover general 
requirements that the Secretary of Agriculture, acting by and through the Forest 
Service, considers necessary for adequate protection and utilization of the land 
and resources of the Stanislaus National Forest.  For the purposes of Section 
4(e) of the Federal Power Act  (16 U.S.C. 797(e)), the purposes for which 
National Forest System lands were created or acquired shall be the protection 
and utilization of those resources enumerated in the Organic Administration Act 
of 1897 (30 Stat. 11), the Multiple-Use Sustained Yield Act of 1960 (74 Stat. 215), 
the National Forest Management Act of 1976 (90 Stat. 2949), and any other law 
specifically establishing a unit of the National Forest System or prescribing the 
management thereof (such as the Wilderness Act or Wild and Scenic Rivers Act), 
as such laws may be amended from time to time, and as implemented by 
regulations and approved Forest Plans prepared in accordance with the National 
Forest Management Act.  Specifically, these conditions are based on the Land 
and Resource Management Plan (as amended) for the Stanislaus National Forest 
as approved by the Regional Forester of the Pacific Southwest Region.  
Therefore, pursuant to section 4(e) of the Federal Power Act, the following 
conditions shall also be included in any license issued. 
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II.   STANDARD FOREST SERVICE PROVISIONS 
 
Condition No. 1 – DELETED 
 
Condition No. 2 - Approval of Changes After Initial Construction 
 
Not withstanding any Commission approval or license provisions to make 
changes to the project, the Licensee shall get written approval from the Forest 
Service prior to making any changes in the location of any constructed project 
features or facilities, or in the uses of project lands and waters, or any departure 
from the requirements of any approved exhibits filed with the Commission.  
Following receipt of such approval from the Forest Service, and at least 60 days 
prior to initiating any such changes or departure, the Licensee shall file a report 
with the Commission describing the changes, the reasons for the changes, and 
showing the approval of the Forest Service for such changes.  The Licensee shall 
file an exact copy of this report with the Forest Service at the same time it is filed 
with the Commission.  This condition does not relieve the Licensee from the 
amendment or other requirements of Article 2 or Article 3 of this License. 
 
Condition No. 3 - Consultation 
 
Each year during the 60 days preceding the anniversary date of the license, the 
Licensee shall consult with the Forest Service with regard to measures needed to 
ensure protection and development of the natural resource values of the project 
area.  Within 60 days following such consultation, the Licensee shall file with the 
Commission evidence of the consultation with any recommendations made by the 
Forest Service.  The Forest Service reserves the right, after notice and 
opportunity for hearing, to require changes in the project and its operation that 
may be necessary to accomplish natural resource protection. 
 
 
III. ADDITIONAL FOREST SERVICE PROVISIONS  
 
A.  FISH AND WILDLIFE RESOURCE MANAGEMENT 
 
 
Condition No. 4 - Minimum Streamflow Requirement 
 
During the construction and operation of the facilities authorized by this license, 
the licensee shall maintain the following minimum flows immediately below Union 
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and Utica Reservoirs into the North Fork of the Stanislaus River and Alpine Lake 
into Silver Creek as follows: 
Union and Utica Reservoirs 
 

1/1 through 12/31 annually      5 cubic feet per second 
 
Alpine Lake - Wet and Normal years 
 

1/1 through 12/31 annually     5 cubic feet per second or natural lake inflow 
down to 3 cubic feet per second which ever is less. At no time shall this 
flow be reduced below 3 cubic feet per second unless physically unable to 
deliver 3 cubic feet per second due to low lake level. 

 
Alpine Lake - Dry Years 
 

1/1 through 4/30 annually      5 cubic feet per second or natural lake inflow 
down to 3 cubic feet per second which ever is less. At no time shall this 
flow be reduced below 3 cubic feet per second unless physically unable to 
deliver 3 cubic feet per second due to low lake level. 

 
5/1 through 12/31 annually     3 cubic feet per second 

 
Dry years are defined as a water year for which the California Department of 
Water Resources May 1 forecast is that unimpaired inflow into New Melones 
Reservoir will be less than 500,000 acre feet. 
 
The Licensee may temporarily modify minimum flows if required by operating 
emergencies beyond the control of the Licensee. The Licensee may also modify 
minimum flows for short periods upon written consent of the Forest Service and 
the California Department of Fish and Game. 
 
The licensee will install and maintain reporting streamgages for Silver Creek 
upstream and downstream of Lake Alpine and a gage for the North Fork 
Stanislaus downstream of Utica Reservoirs to monitor streamflows.  Lake level 
gages must also be installed on Lake Alpine and Union and Utica Reservoirs.  
 
Further the licensee shall measure and document all instream flow releases in 
publicly available and readily accessible formats.  For the purposes of measuring 
and documenting compliance with the instream flows in Silver Creek and the 
Stanislaus River, and reservoir water levels in Lake Alpine and Union and Utica 
Reservoirs, the Licensee shall prepare and file with the Commission an Instream 
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Flow Measurement Plan (Plan) that is approved by the Forest Service.  The Plan 
shall include a description of existing or proposed instream flow measurement 
gages or devices.  The Plan must describe existing or proposed provisions for 
making mean daily flow data and reservoir levels available to the public from the 
United States Geologic Survey (USGS) website or other publicly available site for 
the stream reaches and reservoirs described above.  Hourly and 15 minute data 
must also be provided to the Forest Service, if requested, for these sites.  The 
Plan should include evidence of gage calibration and historical and recent cross-
section data, if applicable.  The Licensee shall submit the Plan to the Forest 
Service as soon as practicable and no later than one year after license issuance. 
 Implementation of the Plan elements shall not commence until the Plan has been 
formally approved in writing from the Forest Service and filed with the 
Commission. 
 
Condition No. 5 – Post Licensing Amphibian Surveys 
 
The Licensee shall, within one year of license issuance, implement amphibian 
monitoring in the Upper Utica Project affected streams to: 1) identify areas of 
potential habitat for foothill yellow-legged frog (FYLF), mountain yellow-legged 
frog (MYLF), and Yosemite toad (YT); 2) determine the presence, location, and 
distribution of these species within the Zone of Potential Effect; 3) determine the 
seasonal timing of breeding and larval periods; and 4) collect microhabitat 
utilization information. The study methodology will be approved by the Stanislaus 
National Forest Service fisheries biologist before any studies are conducted.  
Results of these studies shall be submitted to the FERC, the Forest Service, the 
California Department of Fish and Game and the California State Waters 
Resources Control Board within five years of license issuance.  Review of the 
study results by these agencies and interested non-governmental organizations 
and the public who are concerned with the aquatic ecosystem component of the 
Upper Utica Project affected stream reaches shall be completed within six 
months of submittal.  The Forest Service will make a determination in 
collaboration with the other interested governmental and non-governmental 
parties and the public as to the adequacy of 4(e) condition No. 4 minimum flow 
releases to maintain appropriate adequate aquatic ecosystem values. 
 
 
B.  RECREATION RESOURCE MANAGEMENT 
 
 
Condition No. 6 - Project Recreation Plan 
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Within one year following the date of issuance of this license and before starting 
any activities the Forest Service determines to be of a land-disturbing nature on 
National Forest System land, the Licensee shall file with the Commission, a plan 
approved by the Forest Service for accommodation of project-induced recreation. 
 
The Licensee shall not commence activities the Forest Service determines to be 
affected by the plan until after 60 days following the filing date, unless the 
Commission, prescribes a different commencement schedule. 
 
New construction and enhancements to existing facilities are needed for the 
protection and utilization of NITS lands. These improvements shall be designed 
and constructed to be accessible to people of all abilities. These facilities and 
enhancements are described in the Recreation Plan and are generally consistent 
with the March 1995 Upper Utica Project Mitigation Plan previously provided to 
the FERC and are as required by Article 44 of FERC Project #2409, The North 
Fork of the Stanislaus River Hydroelectric Project licensed to the Calaveras 
County Water District and operated by NCPA. This Recreation Plan will constitute 
the Recreation Resource Management condition of this License in addition to the 
following minimum pool requirements. 
 
Maintain Lake Alpine at full pool (elevation 7,302 feet) until October 15th or 
November 1st, access and weather permitting, unless reduced to meet required 
minimum flow releases to Silver Creek. 
 
Maintain Union and Utica reservoirs at full pool (elevation 6,850 and 6,819 feet 
msl, respectively) to benefit recreation, until October 1st, unless reduced to meet 
required minimum flow releases to the North Fork Stanislaus. 
 
The Licensee shall prepare a plan for approval by the Forest Service to monitor 
compliance with required lake levels (See Condition No. 4). 
 
C.  SOIL CONSERVATION AND PROTECTION OF WATER QUALITY 
 
 
Condition No. 7 Erosion Control Plan 
 
Before starting, any activities the Forest Service determines to be of a land-
disturbing nature on National Forest System land, the Licensee shall file with the 
Commission, a plan approved by the Forest Service for the control of erosion, 
stream sedimentation, dust, and soil mass movement. 
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The Licensee shall not commence activities the Forest Service determines to be 
affected by the plan until after 60 days following, the filing, date, unless the 
Commission, prescribes a different commencement schedule. 
 
 
 
Condition No. 8 - Solid Waste and Waste Water Plan 
 
Before starting any activities the Forest Service determines to be of a land-
disturbing nature on National Forest System land, the Licensee shall file with the 
Commission, a plan, approved by the Forest Service, for the treatment and 
disposal of solid waste and waste water generated during construction and 
operation of the project. At a minimum, the plan must address the estimated 
quantity of solid waste and waste water generated each day; the location of 
disposal sites and methods of treatment; implementation schedule; areas 
available for disposal of wastes; design of facilities; comparisons between on and 
offsite disposal; and maintenance programs. 
 
The Licensee shall not commence activities the Forest Service determines to be 
affected by the plan until after 60 days following the filing date, unless the 
Commission prescribes a different commencement schedule. 
 
Condition No. 9 - Hazardous Substances Plan 
 
Within one year following the date of issuance of this license and at least 60 days 
before starting any activities the Forest Service determines to be of a land-
disturbing nature on National Forest System land, the Licensee shall file with the 
Commission, a plan approved by the Forest Service for oil and hazardous 
substances storage and spill prevention and cleanup. 
 
At a minimum, the plan must require the Licensee to (1) maintain in the project 
area, a cache of spill cleanup equipment suitable to contain any spill from the 
project; (2) to periodically inform the Forest Service of the location of the spill 
cleanup equipment on National Forest System lands and of the location, type, 
and quantity of oil and hazardous substances stored in the project area; and (3) 
to inform the Forest Service immediately of the nature, time, date, location, and 
action taken for any spill. 
 
The Licensee shall not commence activities the Forest Service determines to be 
affected by the plan until after 60 days following the filing date, unless the 
Commission, prescribes a different commencement schedule. 
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Condition No. 10 - Spoil Disposal 
 
Before starting any activities the Forest Service determines to be of a land-
disturbing nature on National Forest System land, the Licensee shall file with the 
Commission, a plan approved by the Forest Service for the storage and/or 
disposal of excess construction/tunnel spoils and slide material. At a minimum, 
the plan must address contouring of any storage piles to conform to adjacent 
landforms and slopes, stabilization and rehabilitation of all spoil sites and borrow 
pits, and prevention of water contamination by leachate and runoff. The plan also 
must include an implementation schedule and maintenance program. 
 
The Licensee shall not commence activities the Forest Service determines to be 
affected by the plan until after 60 days following the filing date, unless the 
Commission, prescribes a different commencement schedule. 
 
D. AESTHETICS 
 
Condition No. 11 -Visual Resource Protection  
 
Before starting any activities the Forest Service determines to be of a land-
disturbing nature on National Forest System land, the Licensee shall file with the 
Commission, a plan approved by the Forest Service for the design and 
construction of the project facilities in order to preserve or enhance its visual 
character. The plan must consider facility configurations and alignments, building 
materials, color, conservation of vegetation, landscaping. and screening. Project 
facilities of concern to this plan include, among other things, clearings, diversion 
structures, penstocks, pipes, ditches, powerhouses, other buildings, transmission 
lines and corridors, and access roads. 
 
The Licensee shall not commence activities the Forest Service determines to be 
affected by the plan until after 60 days following the filing date, unless the 
Commission, prescribes a different commencement schedule. 
 
E.  ENDANGERED SPECIES 
 
Condition No. 12 - Protection of Threatened, Endangered, Proposed for 
Listing and  
Sensitive Species 
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Before taking actions to construct new project features (including but not limited 
to proposed recreation developments) that may affect a species proposed for 
listing, or listed under the federal Endangered Species Act, or that may affect that 
species' critical habitat, or a Forest Service sensitive species or its habitat, the 
Licensee shall prepare a Biological Evaluation evaluating the potential impact of 
the action on the species or its habitat and submit it to the Forest Service for 
approval.  In consultation with the Commission, the Forest Service may require 
mitigation measures for the protection of the affected species. 
 
 
 
Condition No. 13 – Protecting Fish and Wildlife 
 
Each calendar year, by April 1 the Licensee shall schedule and facilitate a 
meeting with the Forest Service to review and discuss the results of implementing 
these conditions, as well as to discuss other issues related to preserving and 
protecting fish and wildlife values affected by the Project.  The meeting may also 
include the California Department of Fish and Game and the United States Fish 
and Wildlife Service. 
 
Condition No. 14 – Noxious Weeds 
 
Within 3 months of license issuance and prior to undertaking activities on 
National Forest System lands, the Licensee shall file with FERC a plan approved 
by the Forest Service for the control of noxious weeds.  The plan shall include (a) 
survey of the entire Project area to determine existing noxious weed populations, 
(b) a monitoring plan that details corrective measures that will be taken if noxious 
or exotic weeds are found, and (c) a requirement for an annual written report 
documenting the results of the monitoring. 
 
The Licensee shall thoroughly clean all non-contractor and contractor equipment 
before entering Project areas.  The Licensee shall employ whatever cleaning 
methods are necessary to ensure that seeds of noxious weeds are not introduced 
in these areas.  The Licensee shall notify the FS at least 10 working days prior to 
moving each piece of equipment on to National Forest System lands, unless 
otherwise agreed.  Notification will include location of the equipment’s most 
recent operations.  If the prior location of the equipment cannot be identified, the 
Forest Service may conclude that it was infested with noxious weed seeds. 
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The Licensee shall use certified weed-free straw for all construction or restoration 
needs. The Licensee shall use an approved mix of species native to the 
Stanislaus National Forest for restoration or erosion control purposes. 
 
F.  OTHER CONDITIONS 
 
Condition No. 15 - Development Plans 
 
Development plans; layout plans; construction, reconstruction, or alteration of 
improvements plans; or revision of layout or construction plans for this area must 
be approved in advance and in writing by the Forest Service. Trees or shrubbery 
on the licensed area may be removed or destroyed only after the authorized 
officer has approved, and has marked or otherwise designated that which may be 
removed or destroyed. Timber cut or destroyed will be paid for by the Licensee as 
follows: Merchantable timber at appraised value and young growth timber below 
merchantable size at current damage appraisal value; provided, that the Forest 
Service reserves the right to dispose of the merchantable timber to others than 
the Licensee at no stumpage cost to the Licensee. Trees, shrubs, and other 
plants may be planted in such manner and in such places about the premises as 
may be approved by the authorized officer. Removal of hazards shall be done 
after securing approval from the authorized officer. 
 
Condition No. 16 - Maintaining Improvements 
 
The Licensee shall maintain the improvements and premises to standards of 
repair, orderliness, neatness, sanitation, and safety acceptable to the Forest 
Service. For example, trash, debris, unusable machinery, and so forth, will be 
disposed of separately; other materials will be stacked, stored neatly, or within 
buildings. Disposal will be at an approved existing location, except as otherwise 
agreed to by the Forest Service. 
 
Condition No. 17 - Existing Claims 
 
This Licensee is subject to all valid claims and existing rights. 
 
Condition No. 18 - Regulation Compliance 
 
The Licensee, in exercising the privileges granted by this license, shall comply 
with the regulations of the Department of Agriculture and all Federal, State, 
County, and municipal laws, ordinances, or regulations that are applicable to the 
area or operations covered by this license. 
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Condition No. 19 - Protection of United States Property 
 
The Licensee shall exercise diligence in protecting from damage the land and 
property of the United States covered by and used in connection with this license, 
and shall pay the United States for any damage resulting from negligence or from 
the violation of the terms of this license or of any law or regulation applicable to 
the National Forests by the Licensee, or by any agents or employees of the 
Licensee acting within the scope of their agency or employment. 
 
Condition No. 20 - Indemnification 
 
The Licensee shall indemnify, defend, and hold the United States harmless for 
any costs, damages claims, liabilities, and judgments arising from past, present, 
and future acts or omissions of the Licensee in connection with the use and/or 
occupancy authorized by this license. This indemnification and hold harmless 
provision includes but is not limited to acts and omissions of the Licensee or the 
Licensee's heirs, assigns, agents, employees, contractors, or lessees in 
connection with the use and or occupancy authorized by this license which result 
in: (1) violations of any laws and regulations which are now or which may in the 
future become applicable, and including but not limited to environmental laws; (2) 
judgments, claims, demands, penalties, or fees assessed against the United 
States; (3 ) costs, expenses, and damages incurred by the United States; or (4) 
the release or threatened release of any solid waste, hazardous substances, 
pollutant, contaminant, or oil in any form in the environment. 
 
Condition No. 21 - License is Not Exclusive 
 
This license is not exclusive. The Forest Service reserves the right to use or pen-
nit others to use any part of the licensed area under Forest Service jurisdiction, 
for any purpose, provided such use does not interfere with the rights and 
privileges hereby authorized, or authorized under the Federal Power Act. The 
Licensee shall allow officers of the United States free and unrestricted access to 
the project lands and project works in the performance of their official duties. 
 
Condition No. 22 - DELETED 
 
Condition No. 23 - Project Safety 
 
The Licensee shall carry out all operations in a skillful manner, having due regard 
for the safety of employees and the public, and shall safeguard unsafe areas. The 
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Licensee shall regularly inspect its facilities and provide further effective safety 
measures as needed for safety protection. 
 
Condition No. 24 - Water Pollution 
 
The Licensee shall discharge no waste or by product if it contains any substances 
in concentrations that would result in violation of water quality standards set forth 
by the State; would impair present or future beneficial uses of water; would cause 
pollution, nuisance, or contamination; or would unreasonably degrade the quality 
of any waters. During the construction and operation of the project, the Licensee 
shall protect project water quality by using the existing Best Management 
Practices mutually agreed to by the Forest Service and the State of California. 
 
 
 
 
Condition No. 25 - Damage - High Hazard Clause 
 
The Licensee is hereby made liable for all injury, loss, or damage to the United 
States land and property, including but not limited to, fire suppression costs, 
directly or indirectly resulting from or caused by the Licensee's powerlines 
covered by this license, or other high risk use and occupancy of the area covered 
by the license, regardless of whether the Licensee is negligent or otherwise at 
fault, provided that the maximum liability without fault shall not exceed $ 
1,000,000 for any one occurrence, and provided further that the Licensee shall 
not be liable when such injury, loss, or damage results wholly, or in part, from a 
negligent act of the United States, or from an act of a third party not involving, the 
facilities of the Licensee. Determination of liability for injury, loss, or damage, 
including fire suppression costs, in excess of the specified maximum, shall be 
according to the laws governing ordinary negligence. 
 
Condition No. 26 - Risk and Hazards 
 
The Licensee is responsible for inspecting National Forest System lands covered 
by this license for dangerous trees, hanging limbs, and other evidence of 
hazardous conditions and, after securing permission from the Forest Service, is 
responsible for removing such hazards. 
 
Condition No. 27 - Signs 
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The Licensee shall consult with the Forest Service prior to erecting signs related 
to safety issues on the area covered by this license. Prior to erecting any other 
signs or advertising devices on the area covered by this license the Licensee 
must obtain approval of the Forest Service as to location, design, size, color, and 
message. 
 
Condition No. 28 - Pesticide-Use Restrictions 
 
Pesticides may not be used to control undesirable woody and herbaceous 
vegetation, aquatic plants, insects, rodents, trash fish, and so forth, without the 
prior written approval of the Forest Service. The Licensee shall submit a request 
for approval of planned uses of pesticides. The report must cover annual planned 
use and be updated as required by the Forest Service. The Licensee shall 
provide information essential for review in the form specified. Exceptions to this 
schedule may be allowed only when unexpected outbreaks of pests require 
control measures that were not anticipated at the time the report was submitted. 
In such an instance, an emergency request and approval may be made. 
 
On National Forest System lands the Licensee shall use only materials registered 
by the U.S. Environmental Protection Agency for the specific purpose planned. 
The Licensee must strictly follow label instructions in the preparation and 
application of pesticides and disposal of excess materials and containers. 
 
Condition No. 29- Area Access 
 
The United States shall have unrestricted use of any road constructed within the 
project area for all purposes deemed necessary or desirable in connection with 
the protection, administration, management, and utilization of Federal lands or 
resources and alone shall have the right to extend rights and privileges for use of 
the road to States and local subdivisions thereof, as well as to other users, 
including members of the public, except contractors, agents and employees of 
the Licensee; provided, that the agency having, jurisdiction shall control such use 
so as not unreasonably to interfere with use of the road by the Licensee, 
particularly as to safety or security uses, or cause the Licensee to bear a share of 
the costs of maintenance greater than the Licensee's use bears to all use of the 
road. 
 
Condition No. 30 - DELETED 
 
Condition No. 31 - DELETED 
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Condition No. 32 - DELETED 
 
Condition No. 33 - DELETED 
 
Condition No. 34 – Surrender of License or Transfer of Ownership 
 
Prior to any surrender of this license, the Licensee shall restore National Forest 
System lands to a condition satisfactory to the Forest Service.  At lease one year 
in advance of the proposed application for license surrender, the Licensee shall 
file with the Commission a restoration plan approved by the Forest Service.  The 
restoration plan shall identify improvements to be removed, restoration measures, 
and time frames for implementation and estimated restoration costs.  In addition, 
the Licensee shall pay for an independent audit to assist the Forest Service in 
determining whether a Licensee has the financial ability to fund the surrender and 
restoration work specified in the plan. 
 
As a condition of any transfer of the license or sale of the project, the Licensee 
shall guarantee or assure, in a manner satisfactory to the Forest Service, that the 
Licensee or transferee will provide for the costs of surrender and restoration. 
 
Condition No. 35 – Maintenance of Improvements 
The Licensee shall maintain all its improvements and premises on National 
Forest System lands to standards of repair, orderliness, neatness, sanitation, and 
safety acceptable to the Forest Service.  The Licensee shall comply with all 
applicable Federal, State, and local laws, regulations, including but not limited to, 
the Federal Water Pollution control Act, 33 U.S.C. 11251 et seq., the Resources 
Conservation and Recovery Act, 42 U.S.C. 6901 et seq., the Comprehensive 
Environmental Response, Control, and Liability Act U.S.C. 9601 et seq., and 
other relevant to the siting, construction, operation, maintenance of any facility, 
improvement, or equipment. 
 
Condition No. 36 – Crossings 
 
The Licensee shall maintain suitable crossings as required by the Forest Service 
for all roads and trails that intersect the right-of-way occupied by linear project 
facilities (power lines, penstock, ditch, pipeline. 
 
Condition No. 37 – Heritage Plan 
 
Within one year of license issuance, the Licensee shall complete a Heritage 
Resources Management Plan (HRMP) that is approved by the Forest Service.  
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The HRMP will be incorporated into the Programmatic Agreement by reference.  
The HRMP, as appropriate, shall accurately define the area of potential effects, 
including effects of implementation Section 4(e) conditions, and take into account 
project effects on National Register eligible and potentially eligible properties and 
Native American traditional cultural values located on National Forest System 
lands.  The HRMP shall also spell out appropriate treatment measures to mitigate 
the identified impacts, a monitoring program, and management protocols for the 
ongoing protection of archaeological properties. 
 
If, prior to or during ground-disturbing activities or as a result of project 
operations, items of potential cultural, historical, archeological, or paleontological 
value are reported or discovered, or a known deposit of such items is disturbed 
on National Forest System lands and Licensee adjoining fee title property, the 
Licensee shall immediately cease work in the area so affected.  The Licensee 
shall then notify the Forest Service and shall not resume work on ground-
disturbing activity until it receives written approval from the Forest Service. 
 
If it deems it necessary, the Forest Service may require the Licensee to perform 
recovery, excavation, and preservation of the site and its artifacts at the 
Licensee’s expense through provisions of an Archaeological Resources 
Protection Act permit issued by the Forest Service. 
 
Condition No. 38 – Transportation System Management Plan 
The Licensee shall file with the Director, Office of Hydropower Licensing, within 
one year following the issuance of the new project license, a Transportation 
System Management Plan, approved by the Forest Service, for protection and 
maintenance of roads and trails associated with this license. At a minimum, the 
plan should include a map showing all roads and trails associated with this 
project, identify the uses (i.e., recreation, facility access) of roads and trails, 
condition surveys, construction/reconstruction needs, maintenance needs, road 
closure, safety, jurisdiction (i.e., county, state), identify road and trails requiring 
additional permitted use processes, and identify associated road and trail access 
needs with respect to the project boundary and maintenance responsibilities. 
 
The United States shall have unrestricted use of any road constructed within the 
project area for all purposes deemed necessary or desirable in connection with 
the protection, administration, management, and utilization of federal lands or 
resources and shall have the right to extend rights and privileges for use of the 
right-of-way and road thereon to states and local subdivisions thereof, as well as 
to other users, including members of the public, except contractors, agents, and 
employees of the Licensee; provided, that the agency having jurisdiction shall 
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control such use so as not unreasonably to interfere with use of the road by the 
Licensee or cause the Licensee to bear a share of the cost of maintenance 
greater than the Licensee's use bears to all use of the road.  
 
The Licensee shall confine all project vehicles, including, but not limited to 
administrative and transportation vehicles and construction and inspection 
equipment, to roads or specifically designed access routes. The Forest Service 
reserves the right to close any and all such routes where damage is occurring to 
the soil or vegetation, or if requested by Licensee, to require 
reconstruction/construction by the Licensee to the extent needed to 
accommodate the Licensee's use. The Forest Service agrees to provide notice to 
the Licensee and FERC prior to road closures, except in an emergency, in which 
case notice will be provided as soon as practicable. 
 
Condition No. 39 – Recreation 
 
The Licensee is responsible for construction, operation, maintenance and 
replacement of project recreation facilities.  The Forest Service may perform the 
operation and maintenance of facilities on National Forest System land with funds 
provided by the Licensee in accordance with a collection agreement. 
Condition No. 40 - Lake Alpine Recreation Area 
 
Within one year following the date of issuance of this license, the Licensee shall 
work with the Forest Service to review/revise the 2001 recreation area plan for 
Lake Alpine and set priorities for development.  This plan will be generally 
consistent with the March 1995 Upper Utica Project Mitigation Plan.  The plan will 
then be approved by the Forest Service. 
 
The following funding possibilities will be evaluated: 
 

A. California Department of Boating and Waterways (DBAW) 
B. Prop 40 and other State Grant funding 
C. Transportation funding – (T21, Scenic Byway, etc.) 
D. Private grants 
E. Fee offset funding at concession campgrounds 
F. Forest Service CIP funding. 

 
The above prospects for funding will be taken into consideration in 
identifying the specific developments to be funded by NCPA as a part of the 
relicense agreement. 
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Condition No. 41- Lake Alpine Recreation Upgrade: 
 
Within developed recreation sites, a site plan will be completed that identifies the 
location, and conditions of all work to be performed.  This plan will be approved 
by the Forest Supervisor.  NCPA will be responsible for costs associated with 
surveys and design and be generally consistent with the March 1995 Upper Utica 
Project Mitigation Plan. 
 
Upgrades for Disabled Accessibility- The Forest Service and Alpine County 
have/are constructing accessible routes connecting developed facilities at lake 
Alpine.  The 1999 Accessibility Action Plan identified needed improvements at all 
developed recreation sites.  Regional direction for this plan is to make a minimum 
of 20% of the facilities accessible.  In addition to elements such as stoves and 
tables, accessible routes are necessary between the following activity centers; 
parking spurs, campsites/picnic sites, toilets, the main accessible lakeshore trail, 
and lake related recreation activities (boating, fishing, swimming, etc).   The 
objective of improvements is to make accessible an entire set of facilities and 
recreation opportunities at a given site.  If the road is not suitable as an access 
route, alternative pathways shall be required to make the area fully accessible.  
 
 
 
 These features to be constructed shall be identified on the site plan in addition to 
the following elements: 
 

a. 12 completely accessible campsites connected with the larger 
accessible network.  Elements include spur, table, stove, tent pad, 
use area, etc. 

b. 5 completely accessible picnic sites connected with the larger 
accessible network and convenient to lake related recreation 
activities.  One of these sites will accommodate a group of up to 50 
people.  Elements include tables, stoves, use area, etc. 

c. 3 toilets will be retrofit to serve the above camping and picnic sites. 
d. 2 accessible fishing opportunities will be constructed on the 

accessible network. 
 
Additional Facility Upgrades- 
 
In addition to the above work, the following improvements shall also be 
implemented within 24 months.  The principles of Universal Design shall be 
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employed.  This means that facilities and reconstruction will be to accessible 
standards. 
 

a. Provide new wooden tables at 80 campsites. 
b. Reconstruct 50 camp spurs to standard. 
c. Provide new metal stoves at 40 campsites. 
d. Provide power service and facility improvements at the amphitheatre. 

 
Restoration Measures- Clear circulation routes shall be identified/constructed for 
areas heavily impacted by foot traffic.  The standard of these pathways, and 
surfacing (if any) shall be determined on the site plan within developed sites or by 
description outside of developed sites.  Significantly eroded areas to be restored 
shall be identified on the site plan(s) and specific treatments/plantings noted. 
 
Responsibility and reimbursement- 
 
The Forest Service will make available survey information, plans, designs, and 
reports that have previously been completed.  NCPA is responsible for all 
additional surveys, design, permits, and anything additional necessary to 
implement the items specified above. 
 
Condition No.  42 – Union, Utica Recreation Survey  
 
Within 12 months of the time FERC issues a new license for the Project, NCPA 
shall develop and implement a recreation user survey, which will update the 1994 
survey for Union and Utica Reservoirs.  This survey is needed because the 
current recreation user information is 8 years old and use patterns in the area 
have changed since that time.  The existing 1994 survey does not provide 
adequate information on which to develop a conceptual site plan for recreation 
development.  The new survey should be designed to obtain adequate 
information to help determine the recreation facility needs.  At a minimum the 
survey should address the following points: 
a. How much of the recreation in the Utica/Union area is day use and what is 

the predominate day use activity. 
b. Where is the majority of overnight use occurring and where is the greatest 

need for a developed primitive campground. 
c. Is the existing dispersed overnight camping and vehicle use causing 

sedimentation and if so, where is the problem and how significant is the 
sedimentation. 

d. Where should concentrated day use and overnight use be located? 
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e. What type of boat launch facility would best serve the users at Utica 

Reservoir? 
f. What type of recreation facilities do the existing recreation users need or 

want at Utica and Union Reservoirs. 
g. The survey shall be done at both Utica and Union Reservoirs and have 

sufficient numbers of contacts on both weekends and weekdays throughout 
the recreation season (June 15-October 15) and be statistically sound. 

 
Condition No. 43 – Union Utica Drinking Water Study  
 
Within 12 months of the time FERC issues a new license for the Project, NCPA 
shall conduct a water feasibility study to determine the location of non-surface 
drinking water sources.  This feasibility study should determine the probable 
location of drinking water sources for both day use and overnight camping use at 
Union Reservoir.  Study should consider hand pump as the preferred delivery 
system for primitive recreation facilities.  Location of water sources is an essential 
element in determining where recreation facilities will be located. 
 
Condition No.  44 – Union Utica Recreation Site Plan 
 
Within 18 months of the time FERC issues a new license for the Project, NCPA 
shall develop a Recreation Site Plan for Union and Utica Reservoir area based on 
the needs identified in the updated user survey and generally consistent with the 
1995 Upper Utica Project Mitigation Plan (Condition No. 42), the water feasibility 
study (Condition No. 43), the Forest Service desired recreation experience (Semi-
Primitive Motorized and Roaded Natural), and financial constraints for recreation 
facility development and be generally consistent with the March 1995 Upper Utica 
Project Mitigation Plan.  This Plan shall identify the following: 
 

a. Carrying capacity for day use and overnight camping. 
b. Location of drinking water sources and delivery system. 
c. Number and specific location of overnight campsites (tent sites, 

walk-in sites, dispersed sites) for both reservoirs. 
d. Type, number and specific location of day use facilities  
e. Type, number and specific location of sanitation facilities 
f. Access to water recreation 
g. Type and specific location of boat launch facilities at Union and Utica 

Reservoirs 
h. Trail system 
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I. Ground topographic survey the area where new facilities are planned 
and complete detailed design of the facilities in cooperation with the 
USDA Forest Service. 

j. Because of the primitive nature of the area, facilities shall be 
designed to be universally accessible to the maximum extent 
practical. 

k. Location and content of all proposed signs.  All signs will conform to 
the USDA 

l. Forest Service Family of signs, i.e., shape, size, letter size, and 
color.  Major signs will clearly indicate that the area was planned and 
constructed and is maintained by NCPA as part of the project. 

 
Condition No. 45- Union Utica Recreation Site Specific Analysis 
 
Within 24 months of the time FERC issues a new license for the Project, NCPA 
shall complete a site-specific analysis of the recreation needs and proposed 
recreation facilities at Union and Utica Reservoirs.  NCPA, with Forest Service 
oversight and direction, shall prepare the appropriate level of National 
Environmental Policy Act analysis and will prepare a decision document for 
Forest Service approval. Part of this document will  
include an implementation schedule for completion of all aspects of the 
Recreation plan.   
 

a. As part of the site-specific analysis, NCPA shall provide all heritage 
resource and biological inventories and surveys required to meet 
Forest Service policy, procedures and protocol. 

 
b. As part of the site-specific analysis, NCPA shall provide the Riparian 

Conservation Objectives analysis, Cumulative Watershed Effects 
Analysis, Noxious Weed Risk Assessment, and Biological 
Assessment/Biological Evaluation, as per Forest Plan Amendment 
requirements. 

 
Condition No. 46 - Construction of Recreation Facilities at Union & Utica 
 
Within 36 months of the time FERC issues a new license for the Project, NCPA 
shall begin construction and enhancement of recreation facilities for new 
construction and enhancement to existing facilities on National Forest System 
lands in the vicinity of Union and Utica Reservoirs.  The specific details of the 
facilities and enhancements to be analyzed will be identified in the Recreation 
Site Plan as described in Condition No.42.  The recreation site plan will identify 
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which facilities will be the responsibility of NCPA to construct, own, operate, and 
maintain.  A general description of these facilities and enhancements are listed 
below:  
 

a. Shoreline Access Trails – New non-motorized shoreline trails 
accessing the east side of Union Reservoir and the west side of 
Utica Reservoir shall be designed and constructed using best 
management practices and will meet accessibility standards to the 
maximum extent practical. 

b. The existing boat launch at Union Reservoir shall be improved to 
better accommodate boat trailers pulling motorized boats in the 12-
14 foot range.  To maintain the existing semi-primitive designation, 
the boat ramp surface above the high waterline will be aggregate 
and compacted, and the boat ramp surface below the high water line 
shall remain existing gravel.  

c. The existing two-way access road from USFS Road 7N75 to the 
existing boat ramp shall be improved. 

d. The Boat Launch Parking Area at the existing terminus of USFS 
Road 7N75B shall be expanded. 

e. Existing shoreline campsites currently located between the boat 
launch and the Union dam shall be upgraded and developed into 
semi-primitive campsites. 

f. A new day use area shall be constructed near the boat launch to 
help manage daytime recreational use. 

g. New campsites shall be developed with the size, location and access 
to be described in the Recreation Site Plan. 

h. The soil compaction problem areas on the west Union Reservoir 
shoreline shall be rehabilitated to continue the restoration process 
begun by the Forest Service in 1991.  A rehabilitation plan shall be 
included as part of the Recreation Site Plan. 

I. The boat launch at the southwest end of Utica Reservoir shall be 
improved to provide additional parking, improvement of the access 
road, signs and barriers.  This boat launch area shall be for hand 
launch of small boats only. 

j. The existing camping area at Sandy Flat (Utica Reservoir) shall be 
improved. 

k. Utica Dispersed Camping sites at Rocky Point, West Inlet and Utica 
dam shall be improved and sanitation will be provided.  Widening 
and stabilization of access roads and parking areas shall be 
required. 

 



Project No. 11563-002 - 59 - 
 
Condition No. 47 – Recreation Facility Maintenance: 
 
NCPA shall assure that recreation facilities constructed at Utica and Union 
reservoirs are maintained in a clean fashion, and facility and trail maintenance 
shall respond to all resource protection needs.  The Forest Service shall be 
responsible for the maintenance at Lake Alpine recreation facilities. 
 
In addition, NCPA shall enter into a collection agreement with the Forest Service 
for the following services to be provided by the Forest Service at the Upper Utica 
Project [and the North Fork Stanislaus River Hydroelectric Development Project 
(FERC Project No. 2409)]: 
 

a. Fire Patrol 
b. Law Enforcement 
c. Recreation Interface with Public 
d. Shoreline Clean-up 
e. Forest Service General Administration 

 
Annual reimbursement for these services shall be actual cost incurred or no more 
than  $50,000 in 1995 dollars.  Monies provided by NCPA shall be placed in a 
collection fund by the Forest Service that will be drawn over the course of the 
fiscal year.  The Forest Service shall send to NCPA each fiscal year, a summary 
of costs incurred in the previous fiscal year in each of the categories bulleted 
above, and a request for additional funding for the next fiscal year. 
 
Condition No. 48 - Implementation and Modification of Forest Service 
Conditions After Appeal 
 
These license articles are effective at the completion of any Forest Service 
administrative appeal filed under 36 CFR Part 215.  If the Forest Service modifies 
its 4(e) conditions as a result of the administrative appeals process, the Forest 
Service reserves the right to file revised final 4(e) conditions with the 
Commission. 
 
 
Condition No. 49 - Modification of Forest Service Conditions After 
Biological Opinion 
 
The Forest Service reserves the right to modify these conditions, if necessary, to 
respond to any Final Biological Opinion issued for this project by the Fish and 
Wildlife Service or National Marine Fisheries Service. 
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Condition No. 50 - Modification of Forest Service Conditions After 401 
Certification 
 
The Forest Service reserves the right to modify these conditions, if necessary, to 
respond to the 401 Certification that will be issued for this project by the California 
State Water Resources Control Board. 


