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I. INTRODUCTION 

As Deputy Regi'onal Forester for Resources in the Southwestern Region and as 
Reviewing Officer, I have reviewed the entire administrative record and this is 
my decision under 36 CFR 211.18, regarding administrative appeals filed by 
recognized appellants on -the merits of Forest Supervisor Leonard A. Lindquist's 
September 29, 1986, decision to approve a modified operating plan forEFN's 
Canyon Mine on the Kaibab National Forest. This modified operating plan 
[Alternative 5 in the Environmental Impact Statement (EIS)] is a modification 
of the original operating plan (Alternative 2) submitted by EFN. Appeals from 
the listed individuals and/or groups have been consolidated due to the 
similarities of the issues involved and relief sought. Appellants appeal the 
decision on the basis of issues raised pertaining to legal requirements. 
National Environmental Policy Act (NEPA) process and environmental impacts. 
EFN has intervened in the appeal process. This decision applies to all 
recognized appellants and the intervenor. 

II • RELIEF SOUGFIT 

Most of the administrative appeals on the merits of the Supervisor's decision 
seek similar relief: to reverse the decision which approved a modified plan of 
operation for the Canyon Mine. As I will discuss, other appellants have taken 
issue with the adequacy of the environmental analysis, the chosen alternative , 
or other specific issues which were considered when the Forest Supervisor's 
decision was made. 

III. BACKGROUND 

The proposed mine site is located on three unpatented m1n1ng claims owned by 
EFN on the Kaibab National Forest. Exploratory drilling on these claims began 
in 1978 and recently confirmed the presence of a high quality deposit of 
uranium ore. In accordance with 36 CFR 228.4, EFN submitted a proposed plap of 
operations to the Forest Service for the Canyon Mine in October 1984, to 
develop and produce this deposit . In September 1986, following preparation of 
an EIS analyzing the environmental consequences of the proposal, Supervisor 
Lindquist approved a modified plan of operations. That decision was the 
subject of various administrative appeals and procedural requests for stay. 
Requests for stay resulted in my issuing a stay decision on November 21. 1986. 
which allowed continuing surface development at the mine site. while preventing 
sinking of a shaft or actual mining, while the appeals on the merits were being 
decided. The Chief of the Forest Service upheld my stay decision on appeal, 
issuing his own procedural decision on May 4, 1987. Appeals on the merits 
remain and are the subject of this decision. 

A. Summary of events, actions 

October 1984 

December 1984 -
February 1985 

February 28, 1986 

September 29. 1986 

EFN submitted proposed plan of operations to Forest 
Supervisor for Canyon Mine. 

Forest Supervisor review of proposal and beginning of 
public input. 

DEIS submitted to EPA and public. 

FEIS and Supervisor's record of decision submitted to EPA 
and public . 
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November 10 , 1986 

October 1986 -
November 1986 

November 21, 1986 

January 3D, 1987 

February 17, 1987 

February 25, 1987 

May 4, 1987 

May 14, 1987 

June 18, 1987 

IV. SCOPE 
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EFN began surface development of Canyon Mine Site under a 
modified operating plan. 

Twelve administrative appeals and five requests for stay 
were received on the FEIS/ decision. 

Deputy Regional Forester (DRF) issued a Decision granting 
a partial stay (of actual mining activities) at the Canyon 
Mine site . 

DRF prepared a responsive statement and recommendation to 
the Chief in response to procedural appeals of his partial 
stay decision. 

Forest Supervisor Lindquist prepared a responsive 
statement on the administrative appeals on his Decision, 
and transmitted it to the Regional Forester (RF) and the 
public. 

Oral presentation before Mr. David G. Unger, representing 
the Chief of the Forest Service, by several appellants and 
intervenor (stay appeals to Chief). 

Decision by Mr. Unger for the Chief, affirming the DRF's 
November 21, 1986, partial stay decision . 

Oral presentation before Mr. David F. Jolly, DRF, by 
several appellants and intervenor. 

Appeal record was closed. 

This decision will deal with the entire spectrum of issues raised by all 
appellants in the administrative (merits) appeals. For the sake of simplicity. 
different issues have been categorized into groups for easier reference, 
discussion. and comment. The format for discussion of issues is detailed in 
section VI. B. on p. 6 . 

Intervenor, EFN. has participated extensively, throughout the appeals process. 
by responding to and commenting on the various issues discussed by appellants. 
They have also offered independent submissions at the oral presentations. 
Because of the general support they have offered to the positions expressed by 
the Forest Supervisor in his responsive statement. and for the sake of brevity. 
I have chosen not to reiterate their position on each individual issue. These 
are readily available throughout the record. 

The record regarding the present appeals has been extensively supplemented 
since the Forest Supervisor prepared his responsive statement of February 17. 
1987. This decision is based on my review and consideration of the complete 
administrative record. including additional documents submitted for the record 
by appellants and the intervenor prior to closing the record on June 18 . 1987. 

In addition to conventional supplemental written documentation . an oral 
presentation was held before me on May 14, 1987. for the purpose of providing 
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view points and information to clarify the record pertaining to various appeal 
issues. As a result of the oral presentation. a complete transcript was 
independently prepared and was submitted by Ms. Margaret J. Vick for Sparks and 
Siler. P.C .• representing the Havasupai Tribe. The transcript became a part of 
the record which I reviewed. Written summaries of comments on the transcript 
and comments on the written summaries also became part of the record. 

V. APPELLANTS/INTERVENOR/ISSUES 

The following is a listing of recognized appellants who appealed the merits of 
the Forest Supervisor's decision of September 29. 1986: 

APPELLANT 

Ian Root 

AZ Wildlife Federation 

APPEAL ISSUES 

C. E 

F. I. J. p. R. 
B 

STAY ISSUES 

N/A 

N/A 

Tonantzin Land Institute 
Notice of Appeal 
Statement of Reasons 

A. 
L. 

B. 
0, 

C. D. 
p. W 

K. "The proposed mining must not 
begun until a full hearing of 
important issues presented by 

Canyon Under Siege 

Sierra Club Legal Defense 
Fund & Rev. Garrison Lee 

Notice of Appeal 
Statement of Reasons 

Havasupai Tribe. J. Sparks 
attorney 

Mahoney/Hogan 

Friends of the River 

Hopi Tribe, O'Connell 

r.kDowell/Hansen 

Bradford Cheff 

VI. REVIEW 

F 

F. G. H. I. K. 
M 

A, B. C. F. H. 
I. K. N. O. Q. 
T. U. V. Y 
B. C. K 

J, S. Y 

A. E. F. G. H. 
K. L. X 

this case." B, C, E. W 

N/A 

N/A 

Requests a 
ml.nl.ng and 

stay of " 
exploration 

ity at this site 

" . that all activity 
be stayed until a final 
sion is reached. " 

all 
activ-
" A. 

deci-

" . requests a stay of the 
decision and of development at 
the site pending all appeals 
.... " A. E. F, G, H, K. 
L, & X 

C. D. H. I. R N/A 

E (Withdrawn 2/1/87) N/A 

E. Y N/A 

A. Basis--My review of the administrative appeals filed by the 
appellants is based on the complete administrative record which includes the 
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appeals and statements of reason filed by appellants, the responsive statement 
submitted by the Forest Supervisor, the oral presentations of February 25. 
1987, and May 14. 1987, and written summaries offered by appellants and 
intervenor, and various supplemental information offered by appellants and 
intervenor before the appeal record was closed on June 18, 1987. 

B. Organization of issues--A thorough analysis of the appeals issues 
revealed substantial repetition of contentions and allegations by the 
appellants . As a result, twenty-five subject areas of appeal were identified 
and summarized by the Forest Supervisor in his responsive statement. I have 
chosen to adopt that list of subject (appeal issue) areas, but have further 
organized the list into the following major categories: 

Legal NEPA Process Environmental Other 

B. Compliance with 1. Procedural A. Ground Water O. Impacts on 
the Native Deficiencies Havasupai 
American Religious K. Surface Water Tribal Economy 
Freedom Act F. Cumulative 

Impact Analysis L. Holding Ponds 
C. Religious Rights is Deficient 

Guaranteed Under and a Regional M. Selenium 
the First Amend- Programmatic 
ment EIS is Required U. Disposal of Waste 

N. Violation of D. Cumulative V. Air Quality 
Grand Canyon Analysis of 
Enlargement Act Impacts on J. Wildlife 

Native American 
Beliefs and 

T. Fiduciary Practices S. are Truck Accident 
Responsibilities Analysis 

G. Valuable Mineral 
W. Violations of the Test R. Impacts of the 

Treaty of Milling Process 
Guadalupe Hidalgo H. No Action 

Alternative Y. Mis ce 11 aneous 
E. Impacts to the 

Grand Canyon P. Reclamation Plan 
and Bonding 

Q. Non-Compliance 
With Other X. Mitigation 
Statutes and Requirements 
Regulations 

C. My Comments--In the following sections I have stated appellants' 
contentions regarding the subject issue, followed immediately by my comments 
and conclusions. 
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ISSUE: B. Compliance with the Native American (Indian) Religious Freedom Act 
(AIRFA) 

Appellants contend: 

1. that the decision to approve the development and operation of the 
Canyon Mine is substantively contrary to the American Indian Religious Freedom 
Act (AIRFA), and that the Forest ' s environmental analysis, to identify impacts 
on Native American religious beliefs, was fatally defective, unlawful, and 
unconstitutional. 

2. that the Forest Service had decided, prior to preparing the EIS, 
that it lacked the authority to deny a plan of operation. Therefore, 
appellants contend that the Forest Service did not affirmatively seek to 
identify Native American religious concerns regarding the proposed action. 

3. that the Forest Service did not follow its legal mandate to protect 
the inherent right of access and freedom for American Indians to believe, 
express, and exercise their traditional religious practices . 

4. that comments from tribal members and other pertinent information 
were ignored or overlooked. 

5. that traditional camps and sacred burial sites are located in the 
proposed mine area and that disclosure of information related to the nature and 
location of these sites, sought by the Forest Service, would compromise 
appellant ' s religious convictions to protect religious beliefs. 

COMMENT: The American Indian Religious Freedom Act, and its implementing 
regulations, require that Federal Agencies consider Native American beliefs and 
practices in formulation of policy and approval of actions. However, it does 
not establish Indian religions as having a more favored status than other 
religions. The Act does not mandate protection of Tribal religious practices 
to the exclusion of all other courses of action. It does require that Federal 
actions be evaluated for their impacts on Indian religious beliefs and 
practices . 

I have reviewed the complete administrative record and find that the Forest 
Supervisor sought Tribal input and review of the operating plan and 
environmental documents, from the ~ppellants and from the Navajo Tribe, early 
in the scoping process and Forest Service environmental review. Religious 
concerns were not raised by appellants until after completion of the DEIS. All 
of the Tribal comments were responded to and the EIS was substantially revised 
to reflect the information provided by the Havasupai and Hopi. 

The record reflects that the Forest Supervisor and his staff considered and 
evaluated Native American (Indian) religious beliefs and practices as part of 
their overall NEPA (environmental) review of the Canyon Mine project. In 
addition, the record indicates that the environmental documeritation contained, 
or considered, available information on religious beliefs and practices when 
written. A decision was made on the basis of the information disclosed after 
adequate opportunity and time was made available. The record clearly displays 
the Forest's full commitment to and understanding of AIRFA and compliance with 
the law . 
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As part of my review of the record, I have also considered Tribal testimony 
provided in the oral presentations, written summaries of comments, and in 
comments on the written summaries. 

I continue to have utmost regard and appreciation for a people's religious 
beliefs and practices and have given serious consideration to all the 
information relating to this issue, made available to me in the administrative 
record. However, I conclude that operations at the Canyon Mine site, approved 
by Supervisor Lindquist in his September 29, 1987, record of decision, do not 
interfere with continued religious belief and practice in any manner prohibited 
by AIRFA. 

ISSUE: C. Religious Rights Guaranteed Under the First Amendment 

Appellants contend: 

1. that implementation of the decision would violate rights to free 
exercise of their religion guaranteed under the First Amendment. 

2. that development of the Canyon Mine, at a sacred religious site, 
would burden Tribal religious beliefs by destroying the Continuum of Life which 
is central and indispensable to the Havasupai religion. 

3. that certain mining-related activities at the Canyon site would 
burden or prevent Havasupai and Hopi access to religiously significant areas. 

4. that the Forest Service cannot properly judge the effect such mining 
might have on Native American religion. Appellants suggest that new 
legislation is necessary to prevent or lessen the burden on religious rights 
from such proposed activity. 

COMMENT: The First Amendment of the Consti tu"tion provides that "Congress shall 
make no law respecting an establishment of religion, or prohibiting the free 
exercise thereof." The United States Supreme Court has interpreted the free 
exercise clause of the First Amendment as proscribing government action that 
burdens religious beliefs or practices unless the action serves a compelling 
government interest that cannot be achieved in a less restrictive manner. The 
Supreme Court has also held that a person asserting an unconstitutional burden 
on his free exercise right has the initial burden of proof to establish a 
burden on his religion. Only if a burden is proven does it become necessary to 
consider whether the government interest served is compelling. 

Appellants have contended, in numerous ways, that the Forest Supervisor's 
decision to approve a modified plan of operations violates Tribal 
constitutional rights to the free exercise of their religion as guaranteed by 
the First Amendment. Nothing in the record on this issue appears to satisfy 
the appellants' burden of proof to show that development of the Canyon Mine 
would burden any free exercise rights. Precedent concerning free exercise 
claims uniformly establishes that Native Americans may consider an area 
sacred. However, this fact alone is insufficient to characterize a 
contemplated government (authorized) action affecting such an area, as a burden 
on Native Americans' free exercise rights. In the same sense, I have not seen 
any convincing proof that mining activities at the Canyon site will prevent the 
Tribe's Ritual of Annual Renewal or destroy the Continuum of Life which is 
claimed as indispensable and central to the Havasupai religion. Moreover, the 
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record shows that the Canyon Mine site was disturbed by drilling some 38 
exploratory core holes before EFN began its current surface development 
operations at the mine site. Therefore, while I recognize the general 
difference between core drilling and shaft sinking, it appears to me that the 
mine site has already incurred determinative subsurface impacts relative to 
this issue. 

The record supports the Forest Supervisor's conclusion that no Tribal beliefs 
are penalized by this action. Individual members of the Tribe can continue to 
express and act on their beliefs without undue governmental interference . The 
record does not support the contention that identified religious practices will 
be prohibited. Contrary to appellant's opinion, I am under no obligation to 
refute any unsupported claims to the contrary. 

The Forest Supervisor relied on numerous outside sources in his effort to 
obtain information on Havasupai religious beliefs and practices as they might 
apply to the Canyon Mine. In addition to Forest Archeologist Dr . Thomas R. 
Cartledge (See FEIS at page 5.2), the Forest Supervisor or his staff had 
extensive conversations with Dr. Robert C. Euler and reviewed numerous articles 
and publications (Exhibit #7 through 10). The Forest Supervisor discovered a 
considerable amount of information about the Havasupai which has been gathered 
and published by anthropologists in recent years, and which is readily 
available for study. Even though the information gathered by these 
anthropologists is not always consistent with information provided by the 
Tribal attorney, I feel it does represent a factual description of the 
Havasupai social and religious beliefs, not withstanding the additional 
information and beliefs recently divulged by the Tribe. The record clearly 
demonstrates that the Forest Supervisor's judgement of the effects of mining 
is, therefore, as prudent and reasonable as possible . 

I conclude, therefore, that the administrative record does not support any 
contentions tha~ the Forest Service did not comply with the provisions of the 
First Amendment of the Constitution nor does it contain information of 
sufficient specificity to establish the First Amendment claim made by any 
appellant. 

ISSUE: N. Violation of Grand Canyon Enlargement Act 

Appellants contend: 

1. that contemplated m~n~ng activity, including fencing the mine site, 
as is outlined by EFN in their approved modified operating plan, is contrary to 
the provisions of both AIRFA and the Grand Canyon Enlargement Act. Appellants 
also claim that the latter act provides in part that "(n)othing in sections 
228a to 228j of this title should be construed to prohibit access by any 
members of the (Havasupai) tribe to any sacred or religious places or burial 
grounds, native foods, paints, materials, and medicines located on public lands 
not otherwise covered in sections 228a and 228j of this title." 

2. that the Forest Service did not comply with the Grand Canyon 
Enlargement Act (16 U.S.C. 228a et seq.) which the appellant states: 
"guarantees access by any members of the Havasupai Tribe to any sacred or 
religious places or burial grounds located on public lands" and "requires that 
nothing detract from the existing scenic, natural and wildlife values of the 
land." 
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COMMENT: The appellant did not provide any physical evidence that the Canyon 
Mine site has any special significance for the Tribe. General public access 
is , and will be, only restricted from the 17 acres within the mine yard. The 
gate, as part of the security fence, will be locked during times of inactivity 
at the mine site. 

The issue of the propriety of constructing a fence at the Canyon Mine site , in 
light of the cited provisions of the Grand Canyon Enlargement Act, was not 
specifically raised by the Havasupai Tribe in their appeal on the merits of the 
Supervisor's decision. It was , however , raised before the Chief as part of the 
appeal of my stay decision. The administrative record lacks any substantive 
information on the specific contention other than the reference to AIRFA and 
the Grand Canyon Enlargement Act. My stay decision did not specifically 
address the subject, but I foresaw that constructing a fence would be allowed 
under that decision. 

Appellants' second contention, that two sections of the Act require "that 
nothing detract from the existing scenic, natural and wildlife values of the 
land", is taken out of context. These sections only limit the uses that the 
Tribe can make both of the enlarged Reservation lands and those designated as 
Havasupai Use Lands. 

I conclude. therefore , that the Forest Supervisor complied with any applicable 
provisions of the Act in reaching his decision to approve a modified operating 
plan for EFN's Canyon Mine and that approved mining activities on National 
Forest System lands are not contrary to the Act. 

ISSUE: T. Fiduciary Responsibilities 

Appellants contend: 

1. that the United States Government, acting through the Forest 
Service, has not met its fiduciary responsibilities by approving the plan of 
operations. 

~ 2. that permitting the alleged deleterious activities on Federal lands 
adjacent to the Grand Canyon National Park and Havasupai Reservation frustrate 
the intent of Congress for establishing the Reservation and National Park. 

3. that continuation of these activities will have a severe. 
detrimental, and irreversible impact on the Tribe and its activities . 

COMMENT : Federal agencies may have statutorily established fiduciary duties 
associated with the management of Indian lands and resources. No such duties 
are at issue here since the lands embraced within EFN's mining claims are 
National Forest System lands, not Indian lands . There is nothing in the record 
to support the appellants' contention that the development and operation of the 
Canyon Mine on National Forest System land will have a deleterious effect on 
the Reservation or Park . 

On review of the record. I have concluded that the Forest Supervisor recognized 
the limits of Federal fiduciary duties to Indians and properly considered the 
Federal role when he made his decision to approve the me,dified operating plan. 
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ISSUE: W. Violations of the Treaty of Guadalupe Hidalgo 

Appellants contend: 

1. that implementation of the m~n~ng project would violate rights 
(trust responsibility) guaranteed by the Treaty of Guadalupe Hidalgo which they 
claim is a guarantee of protection of the "free exercise of their religion 
without restriction." 

COMMENT: The appellant alleges that the Treaty of Guadalupe Hidalgo creates 
some special rights or trust obligations which have been violated by the Forest 
Service in the present circumstance. In fact, the Treaty on Peace, Friendship, 
Limits, and Settlement, February 2, 1848, United States-Mexico. 9 Stat. 922, 
T.S. No. 201 ("Treaty of Guadalupe Hidalgo") has no application here. The 
Treaty was an interim provision to protect the religious freedom of Mexican 
citizens in the ceded territory during the interim period between the Treaty 
and Statehood. At the time of the Treaty, the affected peoples were to receive 
the "enjoyment of all the rights of citizens of the United States according to 
the principles of the Constitution," and upon Statehood, the interim provisions 
were to lapse. Arizona was admitted as a State on February 14, 1912. 
Accordingly, all claims the inhabitants of Arizona have to religious freedom 
after 1912, fall under the protections guaranteed by the Constitution of the 
United States instead of under provisions of the Treaty. 

There is nothing in the administrative record which convinces me the appellant 
should have any special rights as a result of the Treaty of Guadalupe Hidalgo 
and I conclude that the Forest Supervisor properly recognized that fact when he 
reached his decision. 

ISSUE: E. Impac ts to the Grand Canyon 

Appellants contend: 

1. that the Forest Service did not address the concern that the Canyon 
Mine would have impacts upon and within the Grand Canyon National Park. 
Appellants further allege that the potential impacts of the mining proposal 
have been "de-emphasized", and cite the incursion of roadbuilding activities 
and the access patterns thus created, which geometrically increase 
archeological vandalism and big game disruption in former pristine areas in 
support of their allegation. 

2. that the environmental hazards posed by m~n~ng in this biologically, 
hydrologically and culturally sensitive area are too great to justify approval. 

COMMENT: Potential impacts to the Grand Canyon were identified as a major 
concern in the initial scoping process. The Forest Supervisor's responsive 
statement (pp. 35-37) contains a detailed response to this concern and cites 
numerous references in the final Environmental Impact Statement where this 
issue is analyzed. I find his analysis to be complete and agree with his 
conclusions that the impacts of the proposal are expected to be small, 
localized near the mine site and should pose no threat to the Grand Canyon or 
the National Park . 
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ISSUE: Q. Non-compliance with Other Statutes and Regulations 

Appellants contend: 

1. that the (modified) plan of operations fo r the Canyon Mine does not 
comply with the requirements of the Clean Water Act, the Atomic Energy Act, the 
Clean Air Act , the laws and regulations regarding mining , storing, and 
transporting hazardous materials, the Arizona Environmental Quality Act, and 
the special protection to be given to the Indians from hazards associated with 
uranium, pursuant to 25 U. S.C.A. S. 1676. 

2. that the Draft EIS omits whether Energy Fuels Nuclear has obtained 
the required licenses from the NRC for the operation of the mine, the milling 
of the uranium ores , the transportation of the ore and the reclamation of the 
mine site. 

3. that the Forest Service must insist upon these federal and state 
licenses prior to approving any activities on the site. 

COMMENT: The FEIS at pages 1.10-1.12 and 2.22- 2.24 identifies the legal and 
regulatory requirements that will be imposed by Federal and State law as part 
of the development of the Canyon Mine. 

The approved modified operating plan requires that all Federal and State 
licenses will be obtained prior to initiation of the specific activity 
requiring the license at the mine. Specific lists of permits and approvals 
required are listed in the FElS at 1.10-1.12 . 

From the record, I conclude that the Forest Supervisor gave proper 
consideration to the requirements of other statutes and regulations in reaching 
his decision. 

NEPA Process 

ISSUE: I. Procedural deficiencies . 

Appellants contend: 

1. that the Forest Service ignored or did not require compliance with 
certain regulatory and procedural requirements. 

2. that the Forest Service did not consult with entities having 
knowledge and expertise regarding radioactive materials . 

3. that the FElS does not comply with CEQ's regulation dealing with 
missing or unavailable information . 

4. that DElS appendix material should be included in the FElS. 

COMMENT: The Forest Supervisor's responsive statement is a thorough and 
accurate reply to appellant's contentions. I agree with his statements and 
conclude that he followed the proper procedures in reaching his decision to 
approve the modified operating plan for the Canyon Mine . He was well aware of 
the fact that EFN could apply for and receive a patent to the mine site at any 
time thereby making moot the requirement for Forest Service approval of an 
operating plan. 
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1. that the Forest Service has not adequately considered the potential 
cumulative impacts of the Canyon Mine with respect to both potential (now 
undeveloped) mines, and existing uranium mines located on lands administered by 
the Bureau of Land Management, Department of Interior, on the north side of the 
Grand Canyon . Appellants are requesting that a "regional or programmatic EIS" 
be completed which evaluates the cumulative impacts of uranium mining on both 
sides of the Grand Canyon and on the Canyon itself. 

COMMENT: The Forest Supervisor completed a thorough and accurately responsive 
discussion on the subject issues, beginning on page 39 of his responsive 
statement. The final EIS did estimate those cumulative effects that were not 
speculative and conjectural. During my review of the complete administrative 
record, I did not uncover any new information related to this contention, 
beyond that considered by the Forest Supervisor. 

However, it has recently come to my attention that on March 10, 1987, the 
Interior Board of Land Appeals (IBLA) handed down a decision on an appeal by 
Southwest Resource Council, of a decision of the District Manager, Arizona 
Strip District, BLM, which approved a plan of operations for EFN's Pinenut 
Project (96 IBLA 86-1217). I elected to add this information to the official 
record because of its application to this issue. A copy of pertinent documents 
is attached to this decision. 

In its decision, IBLA referred to a district court summary of the United States 
Supreme Court holding that regional environmental impact statements are 
required in two and only two instances: (1) when there is a comprehensive 
Federal plan for the development of a region, and (2) when various Federal 
actions in a region have cumulative or synergistic environmental impacts on a 
Region. The IBLA decision went on to state: . " ... nor has the appellant 

, shown that various Federal actions have had cumulative or synergistic 
environmental impacts on the region." The IBLA agrees with BLM's conclusion 
that a regional EIS is not now required. Based on reasonably foreseen future 
(development) impacts, BLM concluded, as did the Forest Service in the instant 
case, that, in the absence of any conclusive indication as to · the locations of 
future mines, it is, and would be, totally speculative and conjectural to 
estimate the impacts from such mines. 

Based on a lack of supportive information in the record, ! conclude that the 
Forest Supervisor reached a correct conclusion in deciding not to conduct a 
regional EIS to assess (speculative) cumulative impacts. 

ISSUE: D. Cumulative analysis of Impacts on Native American Beliefs and 
Practices 

Appellants contend: 

1. that the EIS both misstated aspects of Native American religious 
beliefs and did not consider the impacts of various mining and non-mining 
management activities on Native American religious beliefs. Specifically, they 
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claim that the Canyon Mine EIS does not cumulatively analyze the interrelated 
impacts of several different recent Forest Service actions. 

COMMENT: Potential cumulative impacts on Native American religious beliefs and 
practices were addressed in the EIS at page 4.44. The impacts at Bill Williams 
Mountain and the San Francisco Peaks are acknowledged on pages 3.59 and 9.6 of 
the £IS, which incorporates the discussion of those impacts, in the respective 
NEPA documents, by reference. 

I have carefully reviewed the entire record concerning this issue. I greatly 
appreciated the oral presentations by Tribal leaders which went into more 
detail concerning their religious beliefs than they had previously. However, I 
conclude that operations at the Canyon Mine site, approved by Supervisor 
Lindquist in his September 29, 1986, record of decision, are not prohibited 
even though they constitute one more new use which impacts the general 
environment of the area and detracts from the area's religious significance to 
Tribal m~mbers. Moreover, as previously noted, the Forest Service is not 
required to protect Native American religious practices and beliefs to the 
exclusion of all other land uses, nor does AIRFA require that a cumulative 
effect analysis be done for individual project proposals. 

ISSUE: G. Valuable Mineral (Validity) Test 

Appellants contend: 

1. that the Forest Service must initiate or require an economic 
analysis to determine whether a "valuable mineral deposit" exists within the 
meaning of the mining laws, and to determine whether the mining venture will 
likely be profitable enough to cover the costs of reclamation and mitigation. 

COMMENT: In order to fulfill Forest Service responsibilities with regard to 
the Canyon Mine plan of operations, it was neither necessary nor appropriate 
for the Forest Supervisor to initiate or require a factual determination of the 
existence of a "valuable mineral depOSit." However, the record does contain 
substantial economic and other evidence to support an opinion that the Canyon 
Mine deposit is a "valuable mineral deposit" within the meaning of the mining 
law. The record also supports the Forest Supervisor, who certainly was aware 
of reclamation costs and mitigation measures, in his recognition that "the 
claimant has shown substantial evidence that a successful mining operation can 
be developed." 

Even if one granted the appellant's contention that the deposit does not 
currently meet an economic test of discovery, (i.e., prior to conducting the 
operations), one should not conclude that mining operations are not authorized 
under the mining laws. On the contrary, on Federal land, open to mineral 
entry, the mining laws allow for such operations in the pursuit of discovery of 
a "valuable mineral deposit." The mining claimant may conduct a wide range of 
exploration, development, and production operations in order to demonstrate a 
discovery of a "valuable mineral deposit." Implementation of the modified 
version of EFN's plan of operations would provide evidence (such as 
marketability and bona fide development) to demonstrate a discovery of a 
"valuable mineral deposit." 

In any case, whether or not a "valuable mineral deposit" exists, the Forest 
Service's 36 CFR 228A regulations require that mining claimants conduct 
operations so as to minimize adverse environmental impacts. It is these 
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regulations (and not the mining laws or validity tests) which provide the 
Forest Service authority and procedures to insure proper reclamation and 
mitigation. Mining claimants, whether or not they make a profit, must comply 
with Forest Service regulations for reclamation and mitigation. The Forest 
Supervisor's record of decision (ROD) provides that EFN post a reclamation bond 
before mining activities begin . The ROD also provides for numerous mitigation 
measures which will be monitored and enforced through existing Federal as well 
as State and local jurisdictions. 

ISSUE: H. No Action Alternative 

Appellants contend that: 

1. the analysis of the no action alternative is not adequate . 

2. additional alternatives that would effectively result in denial of 
the proposed mine should have been considered in the EIS. 

3. the Forest Service did not recognize, and act on , their ability to 
implement the no action alternative . 

COMMENT: In regard to the first contention , analysis of the record shows that 
the no action alternative was one of the five alternatives considered in detail 
in the EIS. This no action alternative was defined in the EIS as a "baseline 
alternative" defining the current situation against which all other 
alternatives would be compared. In addition, the Forest Supervisor's 
responsive statement (p. 46, 47) summarizes the careful and detailed 
consideration given to the no action alternative. I conclude that the 
environmental analysis of the no action alternative was appropriate and 
adequate. 

In regard to the second contention, the record shows that other no action 
alternatives were considered, but then eliminated from detailed consideration. 
For an adequate environmental analysis and compliance with NEPA, only one no 
action alternative need be considered in detail. 

Moreover, the record shows that the Forest Supervisor did consider the No 
action alternatives suggested by appellants (such as contesting the mining 
claims or seeking mineral withdrawals) and properly decided not to include them 
as alternatives considered in detail. Review of the record supports the Forest 
Supervisor's conclusion (responsive statement p. 45) that "the claimant has 
shown substantial evidence that a successful mining operation can be 
developed. The record, in this case, supports the Forest Supervisor's decision 
not to consider in detail the alternatives of mining claim contest or mineral 
withdrawal. He had sufficient supporting evidence for his conclusion that 
these alternatives would not invalidate the claims or result in denial of the 
proposed mine. In addition, a contest or withdrawal action regarding existing 
claims is an action of unknown outcome (claims may be valid or invalid) and 
therefore, would be an ineffective and indeterminate no action alternative. 

In regard to the last contention, the EIS description of the no action 
alternative begins by recognizing and describing the general procedures the 
Forest Service would use to implement the no action alternative: 

"The no action alternative, for the purposes of this environmental evaluation, 
would involve disapproval of the plan of operations for the Canyon Mine 
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project. The plan would be returned stating the reasons for disapproval and 
requesting that the proponent submit a new plan that would meet the 
environmental and administrative constraints." (FEIS p. 3.15). 

At this point the EIS might have described potential situations in which the 
Forest Supervisor would disapprove unreasonable plans of operations. Instead, 
the EIS was written to describe the actual situation in which the environmental 
analysis of the Canyon Mine showed that a reasonable plan of operation was 
available as an action alternative. 

Therefore, when documenting the analysis, it was appropriate to point out that 
the Forest Service does not have the authority to disapprove a reasonable 
operating plan. This point simply recognizes that if a plan of operations has 
been reviewed by an environmental analysis, has incorporated appropriate 
mitigation measures, and otherwise complies with Federal laws, then the Forest 
Service does not have a basis on which to disapprove it. 

Therefore, I would like to clarify one point which the EIS implies but does not 
state directly. The Forest Service does have the authority to disapprove 
unreasonable plans of operations and, thereby, to implement a no action 
alternative. If all, or portions, of a plan of operations do not contain 
reasonable requirements for surface resource protection, and the operator is 
unwilling or unable to make the necessary changes, then the Forest Service has 
the authority to disapprove all, or portions, of the plan. The operator may 
submit other plans of operation for Forest Supervisor review; but he is not 
obligated to approve any of these plans if they do not contain reasonable 
requirements for surface resource protection. In such circumstances, 
operations would be effectively denied by virtue of the Forest Supervisor's 
decision not to approve original or subsequent plans of operation. The FEIS 
(p. 2.12) recognizes that open pit mining of the Canyon deposit, which occurs 
at a depth below 900', is not considered a reasonable alternative. The reason 
being, in part, because it would create unreasonable surface disturbance and 
environmental impacts. From my review of the record, I am satisfied that the 
Forest Supervisor recognized his authority to choose a no action alternative. 

ISSUE: P. Reclamation Plan and Bonding .. 
Appellant contends: 

1. that the FEIS supporting the Supervisor's decision did not provide 
for adequate project reclamation and bonding. 

COMMENT: Forest Service regulations (36 CFR 228.13) authorize (but do not 
require) reclamation bonding as a means of ensuring compliance with a 
reclamation plan. The amount of the bond is discretionary with the authorized 
Forest Officer . 

The Forest Supervisor's responsive statement on P. 64-65 is a thorough and 
accurate reply to appellant's contentions. I agree with the Supervisor's 
statements and conclude that the EIS and decision to approve a modified 
operating Plan for the Canyon Mine adequately deal with reclamation and 
bonding. 
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Appellants contend: 

1. that mining-related activities have and will continue to place 
stress on species and habitat and that mitigation should begin as soon as 
possible . New meadow construction would not be responsive to needs. 
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COMMENT: Appellant's points are valid. The fact that wildlife populations 
have been displaced by ongoing activities without concurrent replacement of 
habitat could likely depress those populations since important habitat elements 
are no longer immediately available to them. I will direct the Forest 
Supervisor to seek ways to enhance existing meadow environments first , rather 
than concentrating on development of entirely new meadows. 

2. that new or revamped meadow systems need to be compatible with 
species needs. 

COMMENT: Appellant contends that "This type of meadow system cannot be 
adequately replaced or duplicated . " The Forest plans to mitigate the loss by 
creating a replacement meadow. I will direct the Supervisor to consider 
alternative mitigation or compensation by enhancing other natural meadows in 
the project vicinity . This may be done by closing or obliterating roads 
through existing meadows subject to disturbance, seeding desirable food plants, 
and developing additional waters (dug tanks). 

3. that replacement habitat through mitigation should be made available 
to affected species during construction/ mining and not wait until through. 

COMMENT: I believe appellant's point is valid. Replacement habitat to \ " 
mitigate losses should be improved and made available to wildlife as soon as 
possible. The current year's productivity has already been lost or depressed 
as a result of surface disturbance activities within the project area. I will 
direct the Forest Supervisor to seek ways to expedite wildlife habitat 
enhancement or re~~acemert which were requirements of the modified operating 
plan approval. 

4. that mitigation measures , ascribed to the approved modified 
operating plan, are inadequate. 

COMMENT: With the exception of my discussion of the above wildlife concerns, 
I conclude the Forest Supervisor's responsive statement is a t~orough and 
accurate reply to appellant's contentions about inadequate mitigation. He has 
required appropriate mitigation of impacts from development and mining 
activities at the Canyon Mine site . 

Environmental 

ISSUE: A. Groundwa ter 

Appellants contend: 

1. that the EIS did not adequately address the effects of the proposed 
mine on groundwater quality and quantity . 

2 . that the proposed groundwater monitoring program is ineffective . 
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COMMENT: Forest Supervisor Lindquist's Decision was appealed because of 
concern for the proposed mining effects on groundwater quality and quantity. 
The Supervisor responded to 19 specific points of appeal concerning groundwater 
in his responsive statement. The Supervisor and his staff relied heavily on 
consultation provided by the firm of Errol L. Montgomery and Associates, Inc. 
The Montgomery firm is a professional association of geologists, engineers, and 
hydrogeologists with considerable experience in Northern Arizona and, 
particularly, the area around the Grand Canyon. In addition, the Forest 
employed Mr. Jesse Thompson, a consulting hydrologist, to coordinate 
preparation of the FEIS. 

Montgomery's analysis of the regional hydrogeology includes the review of five 
pertinent publications and the study of more than 150 pertinent wells and 
exploration bore holes in the proposed mine area. The publication and the well 
locations are listed in the EIS appendix. The conclusion, drawn by the 
Supervisor from the consultation provided by Montgomery, is that the proposed 
mining will have little or no impact on the quality and quantity of 
groundwater. Based on my review of the record, I agree with the Supervisor's 
conclusion. 

Concerns remain about the possible effect of m~n~ng on groundwater, that the 
Supervisor never adequately addressed the concerns, and that the information 
needed to draw conclusions about groundwater impacts is not complete and lacks 
scientific integrity. 

I understand and share the concerns for the groundwater. I also realize that 
groundwater hydrology is an extremely complex field. Rarely do managers have 
the luxury of complete hydrogeologic information. There is, however, no reason 
for me to find fault with the thoroughness or scientific integrity of the 
information provided by Montgomery. 

Based on the preponderance of information provided by Montgomery, I conclude 
the level of risk to the groundwater is low, and that mining should not be 
prevented because of the expressed concern for groundwater. 

-The Havasupai are also concerned that the monitoring well was placed on the 
mine site without regard to information contained in the groundwater report. 

The probability of needing a monitoring well is low. However, as Montgomery 
explained in his December 12, 1986, letter to Supervisor Lindquist, if drainage 
from the mine opening did reach the Redwall-Muav aquifer, the zone of downward 
percolation would resemble an inverted cone. The monitoring well is located 
within the basal area of this inverted cone of percolation. 

The water monitoring well and mitigation plan for implementation of monitoring, 
designed for the unlikely event that any substantial quantity of groundwater is 
encountered percolating downward from the mine opening, are adequate to detect 
contaminants and prevent any degradation of groundwater. I agree with the 
conclusions reached by the Supervisor and with his decision as it relates to 
the groundwater and monitoring issues. 
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ISSUES: K. &. L. Surface water/holding ponds 

Appellants contend : 

1 . that there was inadequate consideration of surface water (impacts) 
from proposed mining, reflected in the EIS and supporting the Supervisor's 
decision. 

COMMENT: Included in the points of appeal were concerns for the adequacy of 
surface water considerations in the EIS. The responsive statement contains 
discussions addressing eight different points on surface water and holding pond 
considerations . 

Supervisor Lindquist retained the services of Dr. Charles F. Leaf, P.E., in the 
preparation of the EIS, and further consulted with Dr. Leaf in responding to 
the points of appeal expressed by the appellants . 

The availability and evaluation of complete hydrologic and meteorologic data 
specific to the mine site continues to be a point of concern for some of the 
appellants. Again, it is rare for a manger to have complete knowledge of the 
meteorology and hydrology in an area before making a decision. But the 
predictions made by Dr. Leaf are based on all the available information, and 
were derived using standard practices . The determination of design flows was 
made using two accepted methods. The Roeske method was developed specifically 
for Arizona . 

Reference is made to a November 12 , 1986 , letter from Patricia Port, the 
Regional Environmental Officer for the U. S. Department of the Interior. 
Ms. Port expresses two concerns with the hydrologic analysis . Both concerns 
are addressed as well in the Forest Supervisor's responsive statement (p. 57). 

Since the flood channels and perimeter berms are constructed to prevent water 
from a 500 year storm from either entering or leaving the mine site, I am 
satisfied the flood mitigat~on measures are adequate . 

Concerning the transport of contaminated sediment, Dr. Leaf estimates that the 
effects of both general and local thunderstorms will be diminished by 98%, 
approximately 13-14 miles downstream . Therefore, in the unlikely event 
contaminated sediment leaves the site , it can be trapped and removed from the 
sediment in transit long before it reaches the Havasupai Reservation or the 
Grand C~yon National Park. 

I can find no deficiency in the surface water projections or mitigation measure 
designs prepared by the Forest Supervisor. There is always some uncertainty 
associated with decisions involving water resources. However, I conclude that 
the design methods used are sufficiently conservative to reduce the risk to an 
acceptable level. 

ISSUE: M. Selenium 

Appellants contend: 

1. that neither the FEIS nor Forest Supervisor's decision adequately 
considered the possibility of contamination of soils by selenium. 
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COMMENT: The points concerning selenium are adequately addressed in the 
responsive statement (p. 60). Again, the Supervisor sought consultation with 
an experienced and reputable geochemist to assess the problem potential. Based 
on the July 15, 1986, report prepared by Mr. Allan R. Reid, Senior Geochemist 
with the Hantly Group, Ltd., 1 conclude that background selenium concentrations 
at the surface will not be adversely affected due to the mining operation, nor, 
is groundwater likely to be affected by selenium. 

ISSUE: U. Disposal of Waste 

Appellants contend: 

1. that the draft and final Environmental Impact Statements do not 
adequately address a plan for the safe and permanent containment and disposal 
of waste. 

2. that it is unknown whether the method of sewage treatment is safe 
under all circumstances. Appellants point out that sewage treatment in such a 
remote location is not only expensive and difficult, but critical. 

COMMENT: The record supports the Forest Supervisor's conclusion on page 70 of 
the responsive statement that there is no information to support appellants' 
allegations regarding improper consideration of, and accounting for, disposal 
of waste. 

ISSUE: V. Air Quali ty 

Appellants contend: 

1. that the proposed Canyon Mine is in a Class I airshed and that 
mining activity would result in air quality in violation of State of Arizona 
air quality standards . . 

COMMENT: The Forest Supervisor has provided· an incomplete response to this 
contention in his responsive statement (p. 71). I will clarify this issue by 
saying that only the lands within the Grand Canyon National Park are in a Class 

-1 airshed. The proposed mine is in a Class II airshed. 

Total estimated emissions from the proposed Canyon Mine are below the level 
required for the mine to be considered a major emission source under the 
State's Prevention of Significant Deterioration (PSD) permit regulations which 
apply to Class 1 airsheds. Even if the mine could be considered a potential 
minor emission source, air quality at the proposed mine would likely not exceed 
State of Arizona air quality standards or Class II PSD increments. 

Based on the record, I conclude that there remains no basis for concern about 
air quality at the Canyon Mine. 

ISSUE: J. Wildlife 

Appellants contend: 

1. that the EIS (and Forest Supervisor's Decision) did not identify or 
define critical wildlife habitats. 
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2. that several assumptions used in the assessment of wildlife impacts 
are invalid. 

3. that severe damage to wildlife habitats will result from the 
construction and operation of the mine . 

4. that two turkey flocks , of some 18-30 birds each , have been resident 
to the mine site, raising a, question as to the Forest's data on this species . 

COMMENT: In general, the record reflects proper consideration of wildlife 
issues in the EIS and decision by the Forest Supervisor . Specific appeal 
issues related to wildlife , were addressed adequately in the Supervisor's 
responsive statement. Comments concerning adequacy of wildlife mitigation 
measures are discussed in issue X. Mitigation Requirements. 

I agree that it is possible that two or more flocks could have been using the 
meadow (mine site) complex on a seasonal basis. There appears to be a 
professional difference of opinion regarding species numbers and habitat 
effects. I don't feel that alleged discrepancies in maps and documenting , if 
confirmed, would affect the decision to approve the modified operating plan. 
However , I will direct the Forest Supervisor to immediately adopt a plan to 
monitor the situation to determine the current limits of occupied turkey 
habitat in the mine area and to establish the degree of importance of this area 
for winter turkey range. He will then update the Forest's range maps , if 
warranted. I will also direct the Supervisor to immediately seek to determine 
measures to enhance turkey habitat in the area through coordination with ot~er 
Forest habitat development projects and resource management. 

ISSUE: S. Ore Truck Accident Analysis 

Appellants contend: 

1 . that the threat and consequences of uranium ore being accidently 
dumped or spilled during transport to the Blanding Mill have not been properly 
evaluated. 

COMMENT: The possibilities of an ore truck accident resulting in a spill of 
uranium ore and the consequences of such an accident are thoroughly evaluated 
in the FEIS at 4.2.6 (page 4.27), Appendix E., pages 27 and 28 and Appendix 0, 
Forest Service response 60-1 on page 70. Mitigation requirements, in the event 
of such an occurrence, are included in Section 2.55. A more detailed 
discussion is contained in the Forest Supervisor's responsive statement on 
pages 67-69 . I agree, with the Forest Supervisor's concl~sions that such a 
threat has no basis for concern . 

ISSUE: R. I mpacts of the Milling Process 

Appellants contend : 

1. that the FEIS does not address or consider the impacts from 
increased milling that will result from opening the Canyon Mine and subsequent 
mines, or the need for additional mills if more mines are developed. 

COMMENT: The analysis fOT the FEIS is based on a site specific proposal. The 
Federal action specifically considered in the FEIS is the approval of a Plan of 
Operations for the Canyon Mine and the establishment of reasonable mitigation 
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measures. No proposal has been made for the construction of a new mill on the 
Kaibab National Forest. or in any other area in conjunction with the Canyon 
Mine proposal. 

The Forest Supervisor considered the need for additional milling capacity. even 
though it is not part of the Federal action which was considered in the FEIS. 
He concluded that additional mills will not be necessary as a result of the 
operation of the Canyon Mine. The record supports his conclusion. 

ISSUE: Y. Miscellaneous Points of Appeal 

Appellants contend: 

1. that the EIS omits any discussion of possible generation and spread 
of coccidiomycosis. 

2. that the EIS does not discuss possible effects of blasting on 
aquifers. 

3. that the EIS must include a worst case analysis of potential 
environmental effects. 

4. that the granting of this permit will cause archaeological site 
damage. 

COMMENT: the Forest Supervisor's responsive statement (pp. 74-76) is an 
accurate reply to appellants contentions. I agree with his statements 
regarding each of these miscellaneous points of appeal. 

Other 

ISSUE: O. Impacts on Havasupai Tribal Economy 

Appellants contend: 

~ 1 . That implementation of the Forest Supervisor's decision to approve 
the operation of the Canyon Mine would damage Havasupai Tribal economy . 

COMMENT: I have reviewed the entire administrative record on this issue and 
conclude that the Forest Supervisor gave adequate consideration to it in 
formulating his decision and provided a thorough discussion of it in his 
responsive statement. There is no evidence in the record which would cause me 
to overturn or suggest a modification of the Forest Supervisor's decision with 
regard to this issue. He properly concluded that impacts from the mine would 
have no significant effect on Havasupai Tribal economy. 

VII. MY DECISION 

It is my decision, based on my analysis of the complete administrative record, 
that the current level of religious activity is not expected to be curtailed by 
the Supervisor's decision nor, will access to any known religious sites or 
areas be restricted. It is also my decision that no significant environmental 
impacts are expected from mining operations or ore transportation. Impacts are 
expected to be small and localized near the mine site. The mitigation measures 
adopted as part of the Forest Supervisor's decision further reduce the 
potential impacts to acceptable levels. Accordingly, I feel that the Canyon 
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~ine can be permitted consistent with our responsibilities to minimize 
~~egradation of Forest resources. The Forest Supervisor reached a correct and 

well supported decision when he approved a modified operating plan for EFN's 
Canyon Mine. His decision is affirmed. 

VIn. APPEAL RIGHTS 

This decision is subject to administrative review in accordance with the 
provisions of 36 eFR 211.18. Notice of Appeal must be made in writing and 
submitted to: 

David F. Jolly 
Deputy Regional Forester, Resources 
Forest Service, Southwestern Region, R-3 
517 Gold Avenue, SW 
Albuquerque, NM 87102 

Appeal Notices must be submitted within 30-days from the date of this 
decision. A Statement of Reasons to support the appeal and any request for 
oral presentation must be filed simultaneously with the Notice of Appeal. 

>\ 
\ 

.1 t(/(;;/I 
DAVID F. JO 
Deputy Reg· / 

Attachments: 
Ltr. of 5/21/87 
IBLA Decision 86-1217 

Resources 
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IN REP\' Y REFER TOI 

Unitr.a States Department of the Iuterior 
OFFICE OF HEARINGS AND APPEALS 

.' ). .. . :. , ( 

INn.RIOR BOAJU) OF LAND APPEALS. ' 

, , . 4015 wn.aOH BOt11.ZV.u%) " ,' .1" 
AJtUNaTOH. YmannA 222~ .•. -~ : ' 

OEF'fIR!MENT OF THE INTERIOR 

,RECEIVED, 
' . " , , ~ 7 :' " _. MAR 16 1987 

so~sr RESCXJRCE a:xJOCIL . . 
OFFicE OF FIELD SOLICITOR 

PHOENIX, ARIZONA 

Decided March 10, 1987 

Appeal fran a decision of the District Manager, Arizona Strip District, 

Bureau of Land Management, approving a plan of operations for the Pinenut 

Project. AS 010-86-047. 

. ...... 
Affirmed. 

1. Mining C1ainG: Environment--Nationa1 Environmental 
Policy Act of 1969: Environmental Statements . 

. . A finding that a pr~sed uranium mining c:pE!ration will 
not have a significant Dnpact on the human environment 
and, therefore, that no environmental impact statement 
is required, will be affirmed on appeal when the record 
establishes that relevant areas of environmental concern 
have been identified and the detenninationis the rea­
sonable result of environmental analysis made in light 
of measures to minimize envirorrnenta1 impacts. ' , 

2. National Envhornental Pollc.;..y ACt.' of 1;69: Envil.ci~ntal 
Statements 

A regional envirorrnental impact statement is required , 
in only two instances: (1) when there is a compre­
hensive Federal plan for the development of a region, 
and (2) when various Federal actions in a region have 
cumulative or synergistic Lmpacts on a region. 

3. Federal Land Policy and Management Act of 1976: Surface 
Management--Mining Claims: Surface Uses 

Application of the "unnecessary or undue degradation- . 
standard presumes the validity of the use which is 
causing the impact and seeks to determine whether the ' 
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IN REP\" Y R~EA TOI 

Unitf,a States Department of the iuterior 
OffICE OF HEARINGS AND APPEALS 

lNI'EJUOR BOAJU) OF LAND APPEALS. , 

. . . 4015 wn.aOH BOt.Tt.ZVAm " .' • J ,. 
AJlUNOTOK. vmcmnA 22203 , . .. -., . 

OEfVlR!MENT OF tHE INTntIOR 

RECE IVED , 
• • L . _ . :' • ~ • r 

• ' . ~ T : -.. _ . MAR 16 1987 OOt.m1WES! RESOURCE CXXJOCIL . ,. 

OFFiCE OF FIELD SOLICITOR 
. PHoENrx, ARIZONA 

Decided March 10, 19B7 
.. 

Appeal frcm a decision of the District Manager, Arizona Strip District, 

Bureau of Land Management, approving a plan of q:>erations for the Pinenut 

Project . AS 010-86- 047 . 

. ..... . 
Affinned. 

1. Mining Clain~: Environment--Nationa1 Environmental 
Policy Act of 1969: Envirormenta1 Statements . 

, , A finding that a pr~sed uranium miniNJ ~ration will 
not have a significant impact on the human environment 
and, therefore, that no environmental impact statement 
is required, will be affirmed on appeal when the record 
establishes that relevant areas of environmental concern 
have been identified and the detenmination is the rea­
sonable result of environmental analysis made in light 
of measures to minimize environmental impacts. . . 

2. National Envitotnental Polky Act· of 1;69: Envhci~ntal 
Statements 

A regional envirorrnental impact statement is required . 
in only two instances: (1) when there is a ccmpre­
hensive Federal plan for the development of a region, 
and (2) when various Federal actions in a region have 
cumulative or synergistic impacts on a region. 

3. Federal Land Policy and Management Act of 1976: Surface 
Management--Mining Claims: Surface Uses 

Application of the "unnecessary or undue degradation- . 
standard . presumes the validity of the use which is 
causing the impact and seeks to determine whether the . 
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impact 1'9 greater than" shruld ~ e~pect'ed to occur if ,. 
the activity were conducted by a prudent operator in 
the usual, custanary, and proficient conduct of similar 
operations • 

4. Federal Land Policy and Management of 1976: Surface 
Management-Mining Claims: Surface 'Uses 

When BLM determines, after such notice and opp:>rtunity 
for hearing as may ~ required by due process, that a 
mining claim is not suworted by ! discovery of a valu­
able mineral deposit, it may declare that mining cla~ 
null and void and reject a proposed plan of operations 
subnitted for that claim. 

APPEARANCES: Lori Potter, Esq., Denver, Colorado, and Mark Hughes, Esq., ' . 

Denver, Colorado, for appellant; Patrick J. Garver, Esq., Salt Lake City, 
, , 

Utah, for Intervenor Energy Fuel Nuclear, Inc.: Fritz L. Goreham, Esq., 

Office of the Regional Solicitor, Phoenix, ~izona, for the Bureau'of Land 

Management. 

OPINION BY ADMI"JISTRATIVE JUr:x:;E BUttsKI 

Southwest Resource Cruncil (SRC) has appealed fram a decision of the 

District Manager, ~izona Strip District Office, Bureau of Land Management 

(B~) " dated April 25, 1986, approving a major rrodification of a plan of 

operations submitted by Energy Fuels Nuclear, Inc. (EFN), for the Pinenut 

Project (AS-Olo-86-l0P). After receipt of initial pleadings, this Board 

granted appellant's rotion for expedi ted consideration by Order of 

OCtoter 30, 1986. Subsequent f i li n;;s having been made, this case is nCfW 

ripe for a decision on its merits. For the reasons set forth below, we 

hereby affirm the decision of the District Manager. Initially, however, it 

will be helpful to briefly describe the Pinenut Project and its environs. 
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'the Pinenut Project ia ale of a nUTber of uranil.n properties being 

develope:! by EFN on the Ariz.ona Strip. n-e Arirona Strip consists of those 

lands in ~izcna lying north of the Colorado River as it descends -to its 

OJUet in the Gulf of California. Total acreage of the AriZO"Ia Strip is 

approximately 3,400,000 acres. InclLr3ed in this figure, hCJ,r.lever, are 

substantial areas within Grand Canya'l National Park, Grand Cariya'l National 

Game PreseIVe, variOJs wilderness areas, an.:. Indian reservatic:ns. Thus, the 

ano.mt of lan::3. open to mineral exploration an::3. develOflTe11t is substantially 

less than the total acreage in the Arizona Strip. 

A total of five mines are presently being operated by EFN en the AI-izooa 

Strip. 'these five, tD3ethet with the Pinenut mine, are all located within a 

2o-mile radius in an area north of the Grand C3Ilytn National Park and west of 

the Kanab Creek wilderness area. The Pinenut mine, .".ru,ch is closest to the 

park OOurrlaries, is rooghly 3.6 miles frc:rn the north l:x;)undary of the park. 

In addition to these facilities, Ern has a considerable exploration program 

ongoing in the general area. 

The uranium dep:)si ts in this area are typically found in structures 

kno.vn as ''breccia pipes." These breccia pipes ..... ere created by the action of 

'Water dissolving parts of the deep Redwall Lirrestone formation millions of 

years ago. OVer the passage of tirre, stratigraphically higher formations 

have oollapsed forming narrOool cylinders, which have been sho.m to be favor-

able areas for mineral deposition. One of the results of this fhen::::m=non, 

ho,o.oever, is that while high-graue mineral dep:>sits can often be fourrl in 

these pipe struct_ures, the mineralized body is nomally quite snall. '!his 

is oorne out by the EFN experience in the area. Thus, all prcrluction fran 
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. ! three mines, the Hack Nos. 1, 2, and 3, 1s scheduled to cease in 1987, at 

which point reclamation 101::1 CCJTa"renoe. Proouction at the Pigeon mine cern­

menced in 1985 and is expected to end in 1989. Commercial production is not 

scheduled to begin at the Kanab North mine until 1988 and based on knorwn ore 

reserves, it is estimated that minirg will be eanpleted in 5 years.' ."nle 

Pinenut mine, itself, is not projected to go on-line until 1989, with produc­

tion anticipated to last approximately 5 years fran that date. It is also 

iroportant to note that the nature of the ore bodies reSUlting fran the 

localized breccia pipe accumulations also results in lUnited surface distur­

bances. "n1us, the total surface disturbance associated with mining the 

Pinenut deposit (exclusive of access improvement and provision of power) is 

20.1 acres. 

Topographically, the area is characterized by gently sloping plateaus 

and mesas abruptly separated by deep canyons. Climatically, the area is 

semi-arid, with cool winters, warm surrrners, and light precipitation. HeM­

ever, while annual precipitation ranges only bet'*"E!'en 8 to 20 inches, the area 

is subject to intense localized summer showers. Historically, the inacces­

sibility of the Arizona Strip, occasioned by the Grand Canyon, has resulted 

in the remote and isolated nature of the area. To a large extent, it still 

retains a fundamentally remote character, though increased activities, 

including those associated with mining, have had some impact. 

"n1e Pinenut Project was initiated in July 1984, when EFN filed a plan 

of operations for purposes of exploration. Under the plan, less than 5 acres 
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\tIere to be disturbed. Y An Envirc::t1IT'e!1tal Assessrrent (FA) was prepared at 

that ti.me. tJp:ln disa:::>very of 'w'hat Ern considered to be a ccmrercially valu­

able uranium deposit, it sul:::Jni.ttoo a rrajor m::x:tification 0= the existing plan 

on January 10, 1986. Accordingly, Brn proceeded to examine the new prop:JSal. 

In doing so, BI.M prepared a new EA. (FA No. AZ-Olo-86-Q15), basoo up:m its 

own analysis and those submitted by Ern and interestoo third parties. '!be 

result.i..n3 dcx:unent <XXltains over 117 pages of text, including naps anj charts. 

Particular attention was paid to p:lSsible air quality and acoustical irrpacts 

on Granj canyon National Park, as well as aIrf radiological effects 'which 

might result fran the mining and transportation of the uraniun ore. In 

addition, BI1-1 examined the irtpact.s that might occur as the result of up:ir"ad­

ing 17 miles of existing access, inclu:ti.ngthe possibility that this might 

lead to an increase in vandalism to cultural resources made nore accessible. 

BlM also analyzed the visual inpact that w:::cl.d result fran the a:::>nstruction 

of a 8. 3-mile pc1Wer line running fran Hack canyon to the Pinenut site. BI1-1 

also consulted with the State Historic Preservation Officer (SHPO), who 

agreed that there 'NOuld be 00 adverse inpact on a recently discovered archae-

ological site, AZ B:6:44 (BI1-1), provided a reoovery plan was inplerrented. 

Basoo on these analyses, BI..M concluded that approval of the no:lified plan of 

of operatioos, subject to various mitigating measures, ~/ ~ld result in no 

1/ Since less than 5 acres 'Were to be distur'oed, UN was not required to 
file a plan of cperations. Under 43 CFR 3809.1-3, a "notice 6f intent" 
would have sufficoo. See generally Bruce W. Crawford, ~ IBLA 350, 92 I.D. 
208 (1985). 
2/ Among the many mitigating measures imposed were requirements that the 
~rkers be bussed to the site to avoid irrpacts that might be generated were 
they all~ to individually drive their cars, that the powerline be dis­
mantled upon c:otpletion of rrri.ning at the request of the authorized officer, 
am that EFN institute a dust abaterrent pro::;ram during any pericd of 
prolonged drought. 

00003957 



IHl.A 86-1217 

significant impact to the envirornent. !his findi~ of no significant impact 

(FONSI) made it unnecessary for BLM to prepare an envirorrnental impact state­

ment (EIS). 

On April 25, 1986, BLM approved the plan of operations subject to the 

various modifications set forth in its Decision Record. Notification o~ this 

decision was sent to various interested parties including appellant. On 

May 22, 1986, appellant filed its notice of appeal. 

Appellant presents three general arguments in seeking to have the Board 

reverse the decision of the District Manager. First, it argues that BLM ­

failed to consider the cumulative and synergistic impacts of adding the 

Pinenut mine to other past, present, arrl reasonably foreseeable mini~ and 

exploration' activities. Second, appellant contends that Bt}\ must prepare a 

ccrnprehensive regio,nal EIS for uranium develcr;rnent in the Arizona Strip, -

pursuant to the mandate of section 102 of the National Environmental Policy 

Act (NEPA), 42 U.S.C. S 4332 (1982). Finally, it argues that BLMfailed to 

consider pOtential profitability of the Pinenut mine in determining that it 

would not result in urrlue or unnecessary degradation. We will discuss these 

contentions seriatUn. 

Appellant argues that RLM either failed to consider or inadequately 

consider~ cumulative and synergistic impacts of uranium mining, particu­

larly those which might result fram what appellant referred to as "reason­

ably foreseeable uranium actions.· Appellant contends that BLM ignored EFN's 
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stated develcprent plans for the area 11 as well as concerns expressed by . 

the Park Service relati~ to the proble!'TIS 'tot1ir:h ~re being genented 'as :,,' 

additional areas on the North Rim were being 'nade rrore accessible. Appellant 

also claims BLM's analysis of cumulative impacts associated .,ith access roads 

.,as "utterly inadequate" (Statenent of Reasons at 9). ' 

In its ang",.er, BLM takes issue with all of appellant's arguments. BUi 

rotes that its entire discussion of the existing envirorment necessarily 

included consideration of cumulative past activities and their effect on the 

envirorrnent. Concerning reasonably foreseen future impacts, BtJ>! notes that'~ 

for ooth minesite activities and general exploration, no such currulative : 

or synergistic impacts could be identified. This \liaS a result of both the :' 

limited area of surface disturbance, and the fact that as all of the studieS 
'. ' 

BLM had performed or commissioned had shown, such ~cts as did exist dis-

sipated dramatically over very short distances. Thus, ~ argues, only the 

addition of a minesite extremely proximate to the Pinenut site could be shown 

to have any Synergistic effect. A view of the terrain and Ern's past expl~ 

ration activities convinced BLM that there was no reasonable p::>Ssibility of 

development of such a minesite in any meaningful time frame. y ~ :: . 

3/ A~llant referred to a 1983 statenent ty the Vice-President of Ern 
declaring the ccrnpany's hope of finding one nerw mine a year and also refer­
enced a statanent by the Park Service aIJ.udi~ to 30 to 40 additional ore 
deposits which Ern was said to have identified. 
4/ BLM noted in its EA that the lowest probabilities for additional mining 
occurred south and east because of the existence of Grand canyon Park ard 
Game Preserve and the Kanab Creek wilderness area, areas which are closed to 
mineral location. Other factors, such as past exploration activities, indi­
cated that the closest possible mining facility would be at least 3 miles 
west of Pinenut, a distance substantially greater than the range of effects 
for impacts emanating from Pinenut. 
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Insofar as ongoing exploration activities were conce.rned
t 

BI11 noted in the FA 

that over 90 percent of those sites had already been rehabilitated. ;', 

-.. : " . ~. ., . 

Bm further p::lints rut that it considered the cunulative effects of 

uwrad..in; and extension of existing roads in the area.· It disagrees with 

appellant's characterization of its analysis as "utter ly inadequate. II Rather, 

BI.M argues, it carefully analyzed this problem, arC as a result, a ntmber of 

mitigating IT'easures ~re prop:>sed to minimiz.e inpacts on . the renot.e nature of 
", • • I • " , ' • 

the area. BI.J.1 states that, far frc:rn ignoring currulative ilTpact.s, it added 

the discussioo of such inpacts to the final EA after vario.Js parties, ~ltX1-

ing appellant, had criticiz.ed the draft FA for failing to address this . pOs­

sibility. BIJ1 also notes that while the Park Service did, indeed, voice sane 

objectives to the draft FA, BI.M was able to satisfy its . concerns by adopt.ing 

n.rrero.Js mitigating rreasures in the final FA. 

EFW also filed an answer to appellant's staterrent of reasons challeng-. . . 

ing appellant's its contention that the EA inadequately considered reasc:nably 

foreseeable future cumulative effects and generally reiterating th~ arguments 

advanced by BlM. Pointing to the scheduled closing and CCITU"rencerre.nt of 

reclarratioo at the three Hack mines, UN not.es that, unloass three nerw mining 

sites are identified ~ early 1987, the current mining levels will not be 

rraintained, rruch less increased. EFN argues that rather than shoo.ng any 

synergistic effects erranating frem the operation of the Pinenut mine and 

other existing or reasonably forseeable mines, appellant has merely indulged 

in argunent with no supr:orting factual data or technical analysis. EFN 

contends t11at appellant has clearly failed to neet its burden as delineated 
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in prior Board ~ci~ions such as TulJdsarmute Native Camrunity, 88 IBtA 210 

(1985), ~ John A. Nejedl~, 80 IBLA 14 (1984). . , . . . . - '. ' " 

[1] At the outset of our review, it is useful to set forth the standard 

which the Board has developed for reviewing challenges to FONSI declarations. 

ntus, in William E. TucKer, 82 IBtA 324 (1984), this Boat"d stated that: 

. nte reasonableness of a finding of no significant impact 
has ~n uph~ld where the agency has identified ard considered " 
the environmental problems; identified relevant areas of environ­
mental concern; ard made a convincing case that the impact 1s 
insignificant, or if there is significant impact, that changes 
in the project have sufficiently minimized such impact. Can~ 
Falcon Coalition, Inc. v. United States Department of Labor, 
465 F. Supp. 850 (D. Minn. 1978), aff'd as mcdified, 609 F.2d 342" " 
(8th Cir. 1979), cert. denied, 446 U.S. 936 (1980) . In such cir­
cumstances, we will affirm a finding of no significant Unpact. 
John A. Nejedly, 80 IStA 14 (1984). 

Id. at 327. 

In the instant case, appellant has failed to challenge any of the site­

specific studies which "served as a predicate for BLM I s finding of no signif-
J. 

kant impact. Rather, it has relied solely upon what it perceives as a 

failure to include analysis of cumulative impacts resulting from existing and 

reasonably foreseeable future developments. 21 Insofar as Vnpacts related to 

5/ We recognize that appellant has also objected to the failure of BLM to 
consider the cumulative impact of five operatLng mines on surface water. 
The EA., however, noted that F.:'N had agreed tc increase the capacity of its 
holdirg pond to wi thstand a SOo-year event ar.d further concluded that even 
if a discharge were to occur no s iqn i f icant impact could be expected because 
of the dilution of mineralized materials. Given the localized nature of a 
downpour necessary to trigger a SOo-year event, the likelihood that one would 
occur simultaneously at all operatirq minesites must be considered extremely 
remote. Even should such a diluvian event come to pass, the dilution of 
minerals that would necessarily result underlines BLM's conclusion that no 
adverse cumulative impact will occur. 
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.\ the minesite are <::n"lcerned, it is clear frem the scientific studies that have 

been perfo~ am '-hich are uncont..ra:Ucted ~ anysubniesion fran appellant 

that there are no synergistic effect..s fran specific mineeitee unless they are 

locatErl in clase physical proximity to each other. Moreo.rer, the BITB.ll size 

of the minesites (aggregating total of less than ]20 acres, including the 

Pinerut mine) str<:n;ly sUFPJrts BtJoi's conclus:.on of insignificant irrpacts 

as a result of actual mining activities. Inasmudl as there is ab9:>lute1y 

no in:iication of any likelih::>aj that aminesite 'Will be . !located sufficiently 

close to Pinenut. to ~er:ate synergistic effects, it is feckless to o::Intem 

that BI11 failed to adeqtBte1y corsider sudl inpacts re1at..in; to minesite 

activities. 

The fCS siD Ie Cl.lliUla ti ve izTl:ect s of road corE! truction am u p;r crliT13' , 

l'oNevoer, are a different rre.tter. Clearly, as rrore am I'TCre roads are either 

constructed or irrprC1v'ed, the fOSsibility of crlverse irrpact on the relatively 

rem:::t.e nature of the area might be expected to increase. But, contrary to 

appellant's allegatiors on appeal, &Jo1 did oorsider the CJmI.llative irrpacts 

.of roads in the area. See FA at 54-55. In oreEr to minimize pcssible 

depre::Jatiors as!Ociated 'With road up:;rorlirg (no additional roads are to be 

constructe:3.), the E1\ recamerrle:3. requiring the Pinel"UJt access road to be 

returned to its original. "pre-disturbed" corrlition at the discretion of the 

autrorized officer ~ OFeratiorB teoninate:3., am also provided that the 

first three-eighths of a mile of the access reed wculd 't:e up;raded only to 

the minimum necessary to rreet safety stancB.rds to discourage visitor use of 

the area (EA at 96). In the cpinion of BU1, the limited nature of the road­

upgradin;, W1en vierwed in conJLliction with the mitigatirg rreasures ad~ed, 

resulte:3. in rx:> significant ~ct bei..n; create::J 'of the up;raiirg of access 
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. to the Pinerut mine. Appellant may disagree with the CCX1clusions -.-hich BIJo! 

reached, rut Sizrple disagreerent, absent a &1 ~ of error in ~'s analysis, 

is insufficient to OIercane EJ.J.1' s determination. 6/ ~ In re Otter Slide 

Timber Sale, 75 IBIA 380, 384 (1983). 

While cppellant argues that EJ.J.1 faile1 to crleq1.Btely consider the 

effect. of future roads, appellant has not crlvanced any rreans by Wiich B.!.M 

cruld have attE!Tlpt.Ad su:::h an errleavor. In the absence of ant irrlication as 

to the situs of future mines, it 'WOlld be totally s~lative am conjectural 

to atterrpt to estirrate h:lrw rO<:d.s to sudl mines might irtpact up:m the envirOn­

ment. Ant such analysis 'WOlld be so speculative that it would serve no' . 
, . 

useful purpose, even if it'cruld be attenpted. See Glacier-'I\io Medicine 

Alliance, 88 ISIA 133,143 (1985). In view of the above, wenust reject 

appellant's assertions tJiat BIJ-1 failed to crleq\.B.tely consider a.mulative am 
synergistic effects of uranil.mt mining i:n the area. 

~fP:!llant also argues that SLM is rEGuired. to prepare a o:::npr~ensive 

EIS co,.erin; uranium develcprrent on the ~izona Strip, ' 7/ a FOsi tion which 

6/ We also me that while aIr.f po..rerline wooldcertainly constitute a visual 
intrusion, the fON'=rline fran 'Hacks Carryon to the Pinerut mine will not be 
visible fran the Parlc:.. See EA at 48. Furthemore, as a mitigation rreasure, 
the plan of operations .....as-arrended to include a provision auth:>rizin; BI.M to 
direct. disrantlin; of the line uFOn o::mpletion of cperations. See EA at 93. 
We are unable to discern arrt si91ificant iJrpact frexn this aspect. of the plan 
of operations. 
U There is a ?le~ inCOrE istency invol v~ in at;>pellant' s deli ne.c:t ion ,of the 

region" for ....t'Il.ch l.t argues that an EIS 1S requu-ed. Thus, at tlJT'eS It 
argues that there is Ita well-define:::l g:!c:graphic area lx>roerin; the Parle, 
Kaibab National Forest, Gram Canyon Naticnal Garre Preserve and the Kanab 
Cr~ Wilderness ~ea" (Statarent of Reasons at 19). ~is sp=cific area, 
s'J-o"m on its Exhibit C, eIibraces approx..i.rratelyone-tenth the total Arizona 
Strip. Yet, \!hen it seeks to di. scuss inpacts, it includes activities 
thrrugh::ut. tile entire Arizona Strip. See Exh. L. It is by no rreans clear 
just what "re;ion" appellant conteros the OS srould COler. 
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ar:pellant contends has been supfOrted by the Park Service and rrenDerS of 

BU1' B staff. Appellant states that Federal courts have required regic:nal 

EIS's in cx:::nparable situations, which it characterizes as ooe involving "a 

steady flcx:d of similar activities in a well-defined area" rrarked by "the 

inadequacy of previoos project-by-project enviro1'llTerltal analyses" (Statement 

of Reasons at 23). In supfOrt for its position, afPE!llant relies on the 

decisions in National Wildlife Federaticn v. Berm, 491 F. Supp. 1234 (S.D.N.Y. 

1980), involving issuance of ocean dl.lllping penni.ts, and Ccxmer v. 9..lrford, 

605 F. Supp. 107 (D. M:lnt. 1985), which concerned issuance of oil and gas 

leases in t~ national forests. 

Both BLM and EFN contest appellant's factual predicates and legal 

analysis. '!bey deny that there has been any "flcx:xl" of similar activities, 

EFN p:>inting out that only ~ new plans of operatioo were filed in 1986, ooe 

for the Pinenut and another ....nich was subsequently witimawn. See~' s 

Response at 25-26. Both take exception to appellant's claim that the FA was 

inadequate. And 1:oth argue that aFP=llant has misstated the applicable law 

whid1, they assert, clearly supp:>rts BlM's fOSition that ro regional £IS is 

required, citing KleFP= v. Sierra Club, 427 U.S. 390 (1976), Peshlakai v. 

Duncan, 476 F. Supp. 1247 (D.D.C. 1979), and LaRaza Unida v. United States, 

No. 8O-20BHB (D.N.M. Nov. 30, 1981). 

[2] A.t the outset, we note that the o:::>ntrolling legal guidelines for 

determining wnen a regional EIS is required were established by the &1prerre 

Court in Kleppe v. Sierra Club, ~. In PeshlaJcai v. D.mcan, supra, the 

district court surmarized the Suprerre Court's holding as follows: "[S]udl 
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environnental impact staterrents are required in tW'O aoo only two instances: 

(1) when there ls, a eanprehensive federal plan for the develcprent of a . 

, region, and (2) when various federal actions in a region have cumulative or 

synergistic environnental impacts on a region. - Id. at 1258. 

, .. 
" 

'. .. 0:-- ,~ • 

Clearly,' there is 00 cQ"\'\prehensive Federal plan for the develcpnent of 

the uranium resources located on the Arizona Strip. Nor has appellant shOlom 

that various Feder~l actions have had cumulative or synergistic environmental 

impacts on the region. We have previously discussed why the nature of the 

uranium develqpments within the vicinity of the Pinenut mine have minLmal 

C'\..m.llative and synergistic effects. We will not repeat that discussion 

here. ~at we will focus on, h:7,..oever, is the nature of the -federal action-

which occurs in the context of approval of minirq plan:s of operations for 
" 

unpatented mining claims. 

Insofar as the location of mining claims is concerned there is, quite, 

simply, 00 Federal action. Since 1866, it has been the policy of the United 

States that its public domain mineral lands are generally open to the initie-

tion of claims by its citizens. Over the years, of course, Congress has seen 

fi t roth to limi t the minerals which are subject to appropriation, as ....ell as 

to restrict the areas in which the mini~ lallS operate. But, the essential 

nature of the mining laws has remained constant, viz. individual citizens 

initiate rights by the discovery of valuable mineral deposits. 

Soon after the passage of NEPA, this 80ard examined the question whether 

issuance of a mineral patent could constitute a "major federal action" such 
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as could necessitate the preparation of an EIS. In United States v. Kosanke 

Sand Corp. (On Reco~~ideration), 12 ISLA 282, 80 1.0. 538 (1973), ~ decided 

that question in the negative. 'nle Board first revieYled the applicable law: 

. ' .- j . .. 

The discovery of a valuable mineral deposit within its 
limits validates a mining claim located on public land in con­
fonnance with the statute, and its locator acquires an exclusive 
possessory interest in t.he claim, a form of property which can 
be sold, transferred, oortqaged, or inherited, without infri~­
ing the paramount title of the United St3tes. * * * Such an inter­
est may be asserted against the United ~tates as well as against 
third parties, * * * and may not be tak&n frcm the claimant by 
the United States without due ccrnpensation. * * * The holder of 
a valid mining claim has the right, from the tLme of location, 
to extract, process and marKet the locatable mineral resources 
thereon. 

Upon satisfaction of the requirements of the statute, the ' 
holder of a valid mining claim has an absolute right to a patent 
from the United States conveying fee title to the land within the 
claim, and the actions taken by the Secretary of the Interior in 
processing an application for patent by such claLmant are· not 
discretionary: issuance of a patent can be ' compelled by court 
order. * * * The patent may contain no conditions not authorized 
'by law. * * * The claimant need not, however, apply for patent 
to preserve his property right in the'claUn, but'may if he chooses 
continue to extract and freely dispose of the locatable minerals 
until the claim is exhausted, without ever having acquired full 
legal title to the land. * * * The patent, if issued, conveys 
fee simDle title to the land within the claim, but does nothing 
to enlarge or diminish the claLmant's right to its locatable 
mineral resources. [Citations, footnotes omitted.} 

Id. at 289-91, 80 1.0. at 542. 

'The Board then examined the statutory language of section 102 of NEllA 

and concluded that " [t]he plain meaning of the statutory language connotes an 

action proposed to be taKen by a federal agency which is discretionary in 

character and to which there may exist a viable alternative. w Id. at 294, 

80 1.0. at 544. Noting that the location, perfection, and maintenance of a 
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rnini~ claim were all - ~ts pedormed Yy the rnini~ clai"'",nt, none of which 

constituted Federal action, the Boat ' declare3 that issuance of a patent in 
.. -.. .. ; . 

response to these activities (an action which acrnittedly was a Federal action) 

was not discretionary within the meani~ of NEPA, and, thus, an EIS could 

not be required. The Board's analysis was ultimately upheld in SOJth Dakota 
" " 

v. Andrus, 614 F.2d 1190 (8th"Cir.), cert. denied 449 u.s. 822 (1980). 
: ... , . 

.; . . . ," . 

We have spent o:m;iderable time reviewi~ the Kosanke decision because . ." 
it brings into f~s two considerations which Lmpinqe'upon the issue whether 

a regional EIS is required: the question of what "federal action" is involVed 

and, assumi~ sane Federal action can be delineated, the scope of discretion 

which may properly be exercised by the Department. 

It is' clear that no Federal action is involved in the act of prospect-

ing for minerals or locati~ claims. 'ttlese activitie~"occur through the 

volition of private entities acting under statutory authority. Nor do we 

perceive that arrt "federal action" within the meaning of section 102 of NEPA 

occurs when BLM receives a " ~notice of intent" filed pursuant to 43 CrR 

3809.1-3, where less than 5 acres of land are bei~ disturbed in any calendar 

~ar. y As we noted in 'BruceW. Crawford, 86 I'BlA 350, 391, 92 1.0. 208, 

230-31 (1985), BLM neither approves nor disapproves a notice. Accord, 

Sierra Club v. Penfold, A~86-083 Civil (D. Alaska, Jan. 9,1987). It may 

conSult with a miniT'WJ clairnantover aspects of his activities but, under the 

present regulatory scheme, it ~y not bar his planned activities, absent a 

~We note that a pl~n of operations rather th~n a n~tice of ~ntent mus~ be 
filed for any activitles .otherthan casual use lnvolVlrQ certaln categones 
of land, enurrerated at 43 CFR 31309.1-4(b). The larrls involved in the instant 
appeal are not such special category larrls. 
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, . . . . . , 

shoooring that unnecessary or undue degradation v.i.1l occur. '}j HOIrIever, actions 
. " ,....,.. . . . . " 

leading to \.U"lI'leC'essary or undue degradation 'WIeI'e never authorized under "the 
- ':,-, . ,. 

mining laws. Id. at 366, 92 1.D. at 217-20. 
. .... '- :: 

ta'\en a m:i..ni.!lg clainant is required to' file a plan of operations, b::M-
" " . 

ever, ~ has considerably nore leeway. It rre.y make its approval CXX1ti.n1;ent 

upcn acceptance of various m::x:lifications designed to prevent or mitigate 

undesired inpacts. Such rro:lifications may make it nore difficult. or ftOre 

e~ive for the clai.rtant to develop the property. BI.M may require desiqri 

changes in plant operation or in the route of access. SUi may not, ~, 

absolutely forbid mining or totally 'bar access to a valid mining claim. io/ 

See Utah v. Andrus, 486 F. SUpp. 995, 1011 (D. Utah 1979). The reason, of 

course, is that such action 'WOuld totally frustrate the congressional policy, 

as expressed in the mining laows, which accord a mining claimant rights, even 

against the Government, up:::>n the discovery of a valuable mineral dep:>sit. 

'nlus, while Blli clearly has sore discretion in the approval of mining plans 

of operations, there are paraneters which establish the l~ts of its exer­

cise. Nevertheless, because of BLM's ability to rrodify plans su1:::mitted, we 

agree that approval of a mining plan of operations is Federal action within 

the scope of 42 U.S.C. § 4332 (l982). 

9/ Contrary to a~llant's--cont.entions, "unnecessary or undue degrada­
tion" assurres the validity of the use, such as actual mining operations, 
~ relates only to the question whether the surface disturtance is greater 
than \oIIh.at w::>uld nornally be e xpect.~ when the acti vi ty was accorrplished ~ a 
prudent operator performing custorery arrl proficient operations. See 43 CFR 
3809.0-5(k). This issue is explored in greater detail below. 
~ '!his discussion preslJ.I'res t..'-le v.:.:llidity of the mining claim. 'thus, if the 
claim is located on lands not slb j~t to the operation of the mining la ..... or 
for minerals 'Which have 'b:1~n rem:>vcd frcrn location, B!..M rray prohibit minin; 
and declare the claim in\f'Cll id after providing such ooti.ce and cp1X'rtunity to 
be heard as may be requir.::!d by the dictates of due process. See Discussion, 

infra. 
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Whether or not s' 'i approval constitutes -major f~l'al action si~ifi­

cant1y artecti~ the quality of the human envirormmt,· t 'YW'ever, is a ques-
'. 

tion of fact deteoninable only wi thin the confines of a specific case. It 

is to be expected, that sane plans of ~nt ions might have Urpacts of such a 

nature so as to canpel the preparation of an E1S, even given the fact that 

BIJot lacks authority to totally prevent mini~ in the context of approving a 

plan of operations. Indeed, the regulations clearly contemplate such an 

eventuality. See 43 CFR 3809.l-6(a) (4). We agree with appellant that there . 

may be situations in which F~ral-approval of discret~ mini~ plans of opera­

tions ultimately necessitate the preparation of a regional EIS because the " 

mining activities result in synergistic or cumulative ~pacts which are ,best 

considered in a unified cbcument. HO'Wever, under the guidelines established 

by the United States Suprerre Court in KlepPe v. Sierra Club, supra,' the 

existence of such Lmpacts is the mechanism which triggers the necessity of 

filing a regicnal E1S, and it is on this issue that appellant has failed to 

carry the day. 'n'le record establishes that there is no" realistic possibility 

of cumulative or synergistic effects related to the actual mining operations. 

And, insofar as access prob~ems are conc~rned, BLM's imposition of mitigating 

measures clearly limits any short-term impaC!:s and provides mechanisms for 

totally etiminating any lo~-term ones. It may be that, sanetime in the 

future, the nature or pace of uranium mining on the Arizona Strip may change 

to such an extent that the ~~ulative or synergistic Unpacts of proposed 

plans of operations might be acequately examined only within the confines of 

a regional EIS. However, in view of the projects actually proposed at the 

present time, we agree with BLM's conclusion that a regional EIS is not now 

required. 
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Appellant's final challenge to BtJot's decision is that·~ cannot deter­

mine whether -unnecessary or undue de.;;lradationw is ocCIJri11"9 absen~;'a "~t~r­

mination that a valuable mineral d~posit has been disc~red. ' ~~,apPel1ant 
. . . . 

arques that -any, degradation of the federal lands caused by thedev~lopnent 

or extraction of m'inerals is necessarily 'undue and unneces~ry if there exists 

no right to enter such lands· (Statement of Reasons at 28). 

BLM resp:>nds by a~ui·ng that appellant has totally, misinterpreted the 
, - . r ' • . 

thrust of ~e prohibition against unnecessary ttro undue degradation. ~ 

notes that the express pUrp:>Se of 43 CrR Subpart 3809 is Wto establish pro­

cedures to prevent unnecessary or undue degradation of Federal lards which 

may result frcrn operations authorized by the mining laws. ,- 43 CFR 3809.0-1. 

Operations authorized by the mining laws run the full gambit fran prospect­

ing, discovery, and assessment work to the develcpnent, extracting, and pro-.. 
cessing of the mineraL ~ 43 CrR 3809.0-5 (f) • BIJo1 asserts that W [1] n 

" h 

reco;nition of this fact, it is not the lX'licy of the Bureau of Ia~ Manag~ 

ment to determine profitability or validity of mining clahns before approving 

plans of operations" (BLM Answer at 35-36). While we agree that determina­

tion of the question whether unnecessary or undue degradation will occur 

necessarily assumes the validi ty of the use which is causing the impact, we 

do not agree with BLM that it is precluded fran determining the validity 

of a claim and, upon a proper deternlination of invalidity, denying approval 

of a plan of operations there,for. 

[31 Our decision in Bruce w. Crawford, supra, examined, at consider-
I. 

able length, the interrelationship between the deternlination whether a use 
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'Was "reasonably inciden, to rr .ning and the determinatic. .:hat a use resulted 

in "unnecessary or undue degradation.· Therein, we concluded: 
. .... : . , , r \ . . .. .. - .~ ... . I I . 

!he key distinction to keep in mind is that the ·reasonably 
incident" ~tandard resolves questions as to the permissibility of 
a ~ by deteoninirQ whether or not the use is reasonably incident 
to the minirQ activities actually occurrirQ. The "unnecessary or 
undue degradation" standard comes into play only upon a determina­
tion that degradation is occurrirQ. Upon such an ini Hal deter­
mination, the irquiry then beccrnes one of determinirg whether the 
degradation ,occurrirQ is unnecessary or undue assuming the valid­
i ty of the us'! ~ ich i $ caus i ng the, impact. For, if the use is, 
itself, not allowable, it is irrelevant whether or not any adverse 
impact is occurring since that use may be independently prchibited 
as not reasonably incident to mining. [Emphasis in original, 
footnote emitted. 1 

Id. at 396, 92 1.0. at 233. This analysis ccrnports with the regulatory defi-

nition of "unnecessary or u'rdue degradation," as being any 

" . , . , 

surface disturbance greater than what would noonally result when 
an activity is being acccmplished by a prudent operator in usual, 
customary, and proficient oper~tions of sUnilar character and 
taking into consideration the effects of operations on other 
resources and land uses, including those resources and uses out­
side the area of operations. 

43 CFR 3809.o-S(k). we reiterate our earlier conclusion that application of 

the "unnecessary or undue ~egradation· standard presumes the 'validity of the 

use. 

[4] However, independent of any question of degradation, BLM always 

retains the autoority to examine the validi ty of claims to Federal lard ard, 

if convirx:ed that they are I"¥:)t well-fourded, to take steps to nullify them. 

As an example, if the claims involv~ in the instant case were determined 
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to be null and void because they were located after the lands had. been closed 

to mineral entry, stJ.{ would not be required to approve the mini~ P1~o~~i 

operations silTtply because it did not result in any unnecessary or~undue 

degradation. On the contrary, the correct course of action would be to 
I ~ . , • • " 

declare the claims null and void ab initio and reject the pla~ :~f'opera-
,.. . • • • I ~ 

Hons. Similarly, if BtJ1 determined that the claims were not SUPfOrted by a 

discovery, the proper course of action walld be to initiate a contest as 

to the claims' validity and suspend consideration of the plan of operations 

pendi~ the outcane of the proceedi~s. 1lI 
~ " 

.1 ' ,' 

. 1 ', -: 

In the instant case, appellant argues that SUo! has not established that 

the operations will be profitable. 'n\is is not the test. The mining laws do 

not require a showi~ that a mine will be profitable but merely that there 1s 

a reasonable expectation of success in developing a Paying mine. See In re 

Pacific Coast Molybdenum Co., 75 IBLA 16,28-30,90 I.D. 352, 359-60 (1983). 
-, .. . 

Moreover, appellant ignores the fact that, in this appeal, it is the party 

alleging that the claim is invalid. See In re Pacific Coast Molybdenum Co.~ 

supra at 22, 90 1.0. at 356. 'n\us, it is appellant's obligation to present 

evidence which, at a minimum, establishes a reasonable basis for a conclusion 

that the claims are not sUp(lOrted t:¥ a discovery. Id. Appellant has sub­

mitted no infoonation, whatsoev~r, that would justify such a conclusion. 

Fanciful speculation will not suffice. 

11/ DJring such a perio1, RL.~ wo..Jld :e requi~ to allow the performance of 
any operations that are necessary (including assessment work) fat:' timely 
canpliance with the requir~nts of Federal and state la\llS. See 43 CFR 
3B09.1-6(d). 
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We conclude, t.t lfore, that appellant has f~il~ ;.0 show that any 

unnecessary or undue degradation, as defined by 43 CFR 3B09.0-S(k), will 

occur, or to provide any evidence in support of its allegation that these 

claims are not supported by a discovery. 

Accordi~ly, pursuant to the authority delegated to the Board of ~nd 

Appeals by the Secretary of the Interior, 43 eFR 4.1, the decision appealed 

fram is affirmed for the reasons stated herein. 

We concur: 

Gail M. Frazier 
Administrative Judge 

~ ~-'----"---­~~~ 
Administrative Judge 

~~ 7! Zd.~~' _ 
J s L. Sursld 

inistrative Judge 
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