
From: Mike Grimes [mailto:grimesm@linctel.net]  

Sent: Friday, December 09, 2011 12:02 PM 
To: Steve Bullock 

Cc: FS-comments-northern-helena; RICHARD OPPER; Brian D. Schweitzer; Dave Lewis; Rick Ripley; Andy 
Hunthausen; Derek Brown; Eric Griffin; Mike Murray; Bill Frisbee; Brian & Janet Sholder; Damon Kegel; 

Linda Daugherty; Lonnie McAllister; Sue & Nyle Howsman; Zach Muse 

Subject: Mike Horse Repository - Legal Issues  
Importance: High 

 
Dear Attorney General Bullock,  
attached is a letter outlining certain legal issues relating to current plans of 
the Montana DEQ and USFS requesting you, as Attorney General and a 
member of the Montana Land board, to deny their attempt to purchase 
private property known as section 35 (Township 15, Range 7 West) and 
locate a major waste repository on the property. Also attached is a copy of 
the Reserved Restrictive Easements that were placed on subject property 
in December of 1999.  
 
Both of these documents are also being filed as a public comment with the 
USFS regarding Technical Memorandum FS2160 posted September 19, 
2011.  
A hard copy will be mailed today. 
Mike Grimes 
 
 
[Two attachments with email] 



December 9, 2011 
 
ATTORNEY GENERAL STEVE BULLOCK 
STATE OF MONTANA 
Department of Justice 
P.O. Box 201401 
Helena, MT 59620-1401 
 
SUBJECT: Mike Horse Repository – Legal Issues 
 
Dear General Bullock: 
 
 You recently received a copy of the comments of the Lincoln Community Council 
regarding the current plan for the state of Montana to purchase Section 35 and use it as 
a repository site for the Mikehorse Mine tailings.  I’m writing to you today in your capacity 
as a member of the State Land Board asking you to deny any request from DEQ that the 
state purchase Section 35 for this purpose. 
 

The comments (dated Dec 2nd) from the Lincoln Community Council make it clear 
that the current plans of the agencies are not acceptable to the Community Council, the 
people in Lincoln or any of the residents of the Upper Blackfoot Valley. I hope my 
comments and those of my neighbors will be favorably considered at the meeting to be 
held among the agency heads on December 19, 2011. 
 

1. Summary of Reasons Why Section 35 Should be Eliminated: 
a. All the reasons set forth in the comments of the Upper Blackfoot Valley 

Lincoln Community Council. 
b. Restrictive easements placed on Section 35 by Sieben for its benefit and 

the benefit of the state of Montana and the citizens and residents of the 
upper Blackfoot Valley prevent use for such a repository.  The easements 
are discussed in further detail below.  A copy of the easements is 
attached to this letter. 

c. DEQ has stated the primary criteria for a repository are: the land should 
be “high and dry” - Section 35 fails to meet either of those criteria, it is 
neither high nor is it dry. This has been proven by the ground water 
testing and the site elevation is less than 150 feet above the Blackfoot 
River. 

d. A repository on section 35 will adversely affect the adjacent property 
owners jeopardizing their health and wiping out their property values.  

i. During construction it will have serious effects due to noise, dust, 
vibration and highway safety and will make it very difficult if not 
impossible to sell any of this property. 

ii. After construction the property values and ability to sell adjacent 
down gradient property will be affected forever. 

e. Section 35 is downstream from the last major wetlands of the Blackfoot 
river and will eliminate the insurance these wet lands provide to the 
people of Lincoln and the Blackfoot River as stated in Dr Andrew Wilcox’s 
October 21, 2011 comments which state in part: “The wetlands create a 
natural insurance policy against catastrophic downstream contamination, 
as was illustrated in the 1975 tailings dam failure”. 



f. DEQ’s position that Section 35 is the “most protective” of all of the 
alternatives cannot be substantiated scientifically because no ground 
water tests were conducted on many of the alternatives, and no site 
within the Blackfoot Watershed could be more protective than a site 
outside the watershed. 

g. Placing this repository in Section 35 will violate the Montana 
Constitutional rights of all of us who live in the area adjacent to or 
downgradiant to “a clean and healthful environment” giving rise to claims 
for injunctive relief, inverse condemnation, breach of the covenant of 
good faith and fair dealing implied in all contracts, including our contract 
of purchase with Sieben.  

h. The devastating effect that will be visited on the lives and property of 
those living near Section 35 including myself and my wife Barbara. 

 
2. Background 

In 1999, my wife and I bought 132 additional areas of land from Sieben Ranch – the 
same year Stimson lumber bought nearly 4000 acres of the Blackfoot Valley. The parcel 
purchased by Stimson is called the “Willow Creek” property; they purchased it under the 
name Geographic. We were very concerned when we found out all of the land around us 
and our neighbors, currently owned by Sieben, was going to be sold; however, the 
Realtor, Bob Kiesling, told us: “not to worry, they (Stimson) are buying it for long term 
timber production - the new owners will be wonderful stewards of the land”. We were told 
by John Baucus there would be restrictive easements placed upon the property to make 
certain the conservation values of the property were preserved.,  He outlined what the 
restrictions entailed described in more detail below,.  The restrictive easements were 
placed upon all of the land by Sieben as promised; they were recorded on December 
22nd 1999.  A copy is attached. We relied upon these easements when we purchased 
our property. 

 
3. Restrictive Easements:  
 

The salient parts of the restrictive easements are as follows: 
 
“WHEREAS, the Property constitutes a valuable element of the Blackfoot Valley (Willow 
Creek) and Canyon Creek Valley (Specimen Creek) and each valley's open space lands 
(hereinafter the "Conservation Values") which are of great importance to Sieben Ranch 
and to the people of the State of Montana, and are worthy of preservation; 
WHEREAS, it is the intent of this Easement to maintain the rural, agricultural and 
ranching, timber productivity, timber harvest and natural scenic qualities of the area by 
the retention of significant open space for a variety of uses, including wildlife habitat, 
recreation, forest management, agricultural, ranching and guest ranching purposes; 
WHEREAS, Sieben Ranch desires and intends that the Conservation Values of the 
Property be preserved and maintained by a continuation of land uses that will not 
substantially impair those Values;” (emphasis supplied) 
 
Some of actions or uses that are prohibited: 

 Subdivision or de facto subdivision 

 Any construction activities without prior consent of Sieben Ranch 

 Exploration, extraction activities of any materials … including soils, sand & 
gravel, peat or rock 



 Dumping of hazardous wastes, contaminated material or toxic material or any 
noncombustible material  

 Roads - except as needed for ranching, timber or agricultural uses 
 
These easements were not placed upon this property simply to benefit Sieben Ranch 
but also the People of the State of Montana.  We relied upon these easements being put 
in place. To completely eliminate the protection provided by these easements violates 
the implied covenant of good faith and fair dealing.  
 

As important as the easement itself is the provision that the easements can only 
be extinguished if circumstances arise in the future that renders the purpose of the 
easement impossible to accomplish. The easements may be amended; however, to 
place a mine waste repository on this property will require extinguishment because 
nearly every prohibited use will occur. The document also states in Section (XI, G) - 
Conservation Intent “Any ambiguities in this easement shall be construed in a manner 
that best effectuates its conservation values”.  
 
 
 

4. Stimson Agreement: 
When Stimson Lumber first entered into the agreement with DEQ and the USFS to allow 
testing in the Horse Fly Drainage and to allow the Mike Horse repository to be placed on 
a piece of their property in the Blackfoot Valley - they knew, or should have known, this 
was a violation of the restrictive easements on their property. They also did not have the 
approval of Sieben Ranch, which is a requirement of the easements. The agreement 
was enlisted at a time Stimson was being sued by DEQ and Stimson is being required to 
accept a credit of only $300,000 - $132,000 less than the property actually appraised for. 
. 
 

5. Inverse Condemnation: 
The following is part of the formal comments submitted by the President of First Bank 
Lincoln on December 5th 2011: 
 
” they (the DEQ and USFA) have little to no concern about the economic ramifications 
for the neighbors and community of Lincoln.  Many of those who own property in Lincoln 
have most of their net worth tied up in real estate.  Choosing Section 35 for the waste 
repository may make some "scientific" sense, but I believe it could be economically 
catastrophic to adjacent landowners, especially those downstream.  While the Forest 
Service may think that owning property next to this site would be "no big deal" (which is 
basically what a representative stated during the meeting) I think this choice would have 
severe impact on the property valuation.” 
 

6. Land Board Approval: 
Because the purchase of section 35 involves over $500,000, is not an act of 
condemnation, involves a disputed purchase of private property, and the land is not 
included in the UBMC defined area of the 2008 Bankruptcy Settlement Agreement; and 
therefore, is not covered under the rules of CERCLA – the purchase must be reviewed 
by the Land Board. 
 
 
 



7. Cost to the Taxpayers: 
So far this quest to locate a repository on Section 35 has cost the Montana Taxpayer at 
least a half million dollars between money spent on planning, appraising, surveying, 
testing and attempts to justify this totally biased decision 
 
If the agencies had simply worked in an open and transparent process instead of trying 
to operate behind closed doors and keep the Stimson land trade secret – a site would 
have been found and work would already be underway in resolving the remediation of 
the Mike Horse tailings. 
 
 
General Bullock, those of us who live in proximity to Section 35 are not wealthy folks, but 
we cannot sit idly by and let Section 35 be made into a hazardous waste site without a 
fight.  We have no desire to get involved in litigation with such heavy hitters as Stimson 
Lumber, Sieben Ranch, the US Forest Service and the State of Montana, but approval of 
this ill conceived plan will leave us with no other choice.  We may as well “bet the farm” 
on litigation because if the repository is sited on Section 35 our collective property values 
will fall so precipitously that the “farm” will be toast anyway.  Please help defeat this plan.  
The taxpayers have already been fleeced to the tune of $500,000 or more for the 
attempt to justify siting on Section 35.  At least that much will be spent in litigation costs 
not to mention damage awards that can be expected for destroying our clean and 
healthful environment and our properties. 
 
Sincerely; 
 
 
Mike Grimes 
PO Box 189 
Lincoln, MT 59639 
406-362-3091 
grimesm@linctel.net  
 
CC: (via e-mail) 
Mr. Richard Opper 
Governor Brian Schweitzer 
Lewis & Clark County Commissioners 
Lincoln Community Council 
Interested Parties 
 
 
 
. 
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