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s of March 27, 2013,
many projects and
activities within the

Forest Service are subject to a
pre-decisional administrative
review process, commonly re-
ferred to as an objection pro-
cess. Under this process, indi-
viduals and entities may file

objections after an environmen-

tal analysis document is com-
pleted and before a decision
document is signed. This pro-
cess builds on early participa-
tion and collaboration efforts,
with the intention of resolving
concerns before a decision is
made

Project-Level Pre-decisional
Administrative Review Process

USDA Forest Service

36 CFR Part 218

What is the objection process and what happened to the

appeals process?

Section 428 of the Consolidat-
ed Appropriations Act, 2012
directed the Forest Service to
establish a pre-decisional objec-
tion process for projects and
activities documented with a
Decision Notice or Record of
Decision, instead of the post-
decisional appeal process used
since 1993. On March 27,
2013, a final rule revising 36
CFR Part 218 was published in
the Federal Register and be-
came effective upon that publi-
cation date.

The final rule expands the use
of the current pre-decisional
objection process promulgated
in 2004 for hazardous fuel re-
duction projects authorized
under the Healthy Forests Res-
toration Act (HFRA) of 2003 to
include other projects and activ-
ities implementing land and
resource management plans.

To meet the statutory
requirements of HFRA,
the notice and comment
requirements of the
Appeal Reform Act, and
the direction of Section
428, the final rule es-
tablishes 3 subparts as
follows:

Subpart A, General
Provisions applicable Tongass National Forest, Alaska, Courtesy US
to all proposed projects Forest Service

subject to Part 218; .
proposed projects documented

Subpart B, Provisions specific with a Record of Decision or a
to project-Level proposals not Decision Notice. That means,
authorized under the Healthy at this time, projects that are
Forests Restoration Act; and documented with a Decision

Memo and categorically exclud-
ed from documentation in an
environmental impact state-
ment and environmental as-
sessment will remain subject to

Subpart C, Provisions specific
to proposed projects author-
ized under the Healthy For-
ests Restoration Act.

One thing to keep in mind is the notice, comment, and post-
that Section 428 is specific to decisional appeal procedures of
36 CFR 215.

Will this be a better process?

he Forest Service
believes that consid-
ering public concerns

before a final decision is
made aligns with our collabo-
rative approach to forest
management and increases
the likelihood of resolving
those concerns resulting in
better, more informed deci-

sions. Engaging diverse per-
spectives and potential contri-
butions of the American people
across the country early and
throughout the planning pro-
cess is essential to 21st Centu-
ry forest conservation manage-
ment. Collaboration is bringing
divergent viewpoints together to
foster conservation designed by

and accomplished in partner- that precede it during project
ship with the American peo- planning, is the involvement of
ple. the reviewing officer in review-
ing, helping to resolve, and
otherwise responding to objec-
tion issues.

Agency policy encourages
collaboration around project
planning between the respon-
sible official and interested
publics. What sets the project-
level objection process apart
from the collaborative efforts
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Who can object?

n order to object to a pro-
I posed project, you must

have previously submitted
timely, specific written com-
ments during the public com-
ment periods, unless your ob-
jection concerns an issue that
arose after the opportunities for
formal comment was over.

For purposes of eligibility to file
an objection, an entity includes
non-governmental organiza-
tions, businesses, partnerships,
state and local governments,
Alaska Native Corporations, and
Indian Tribes. The use of the
term “Objector” applies to all
persons or entities who meet
eligibility requirements associat-

Project-Level Pre-decisional Administrative Review Process

ed with the filed objection.

As to what is considered a
“specific written comment”,
your comments including tran-
scribed oral statements, must
be within the scope of the pro-
ject and have a direct relation-
ship to the proposed action.
Your comments on the project
must also include supporting
reasons for the responsible
official to consider.

Attention should be given to
objections that list multiple
names. When this situation
arises you may find yourself the
“lead objector”. It is important

Who am I filing an Objection with?

here are two individuals
who are very important
to the objection process

-the “responsible official” and
the “reviewing officer”. The
responsible official is the Forest
Service employee who has the
authority to make and imple-
ment a decision on a proposed
action. The reviewing officer is
either the Department of Agri-
culture or Forest Service official
having the delegated authority

When and how do I file an Objection?

he objection period be-
gins with the publication
of a legal notice in the

Newspaper of Record and the
issuance of the Environmental
Assessment or Final Environ-
mental Impact Statement (FEIS)
and the draft Decision Notice
and finding of no significant
impact or draft Record of Deci-
sion (draft ROD). Notice will
also be posted on the applica-
ble Forest Service’s office web
page or if the Chief of the For-
est Service is the responsible

official, in the Federal Register.
It will be your responsibility as
the objector to ensure your
objection is received on time.

A letter or email stating that
these documents are available
will be sent out to those individ-
uals and organizations who
have submitted specific written
comments on the proposed
project. The documents will be
available hard copy, on DVD, or
on our web site.

and responsibility to review an
objection.

The new objection process fos-
ters active engagement of re-
sponsible officials with the pub-
lic by reserving the reviewing
officer responsibilities to a For-
est Service line officer at the
next higher administrative level
above the responsible official,
while clarifying that Deputy
Regional Foresters and Deputy
Forest Supervisors could serve

If you wish to object to a pro-
posed project documented in
an FEIS or EA and draft ROD or
draft Decision Notice you must
do so in writing during the ob-
jection filing period, which is 45
days for non-HFRA projects and
30 days for HFRA projects fol-
lowing the publication date of
the legal notice in the Newspa-
per of Record. Two things to
bear in mind, there are no time
extensions and your objection
must be sent to the reviewing

to know, however, that all indi-
viduals and/or entities must be
able to prove eligibility. As a
lead objector you would be
representing the other objec-
tors for the purposes of com-
munication, written or other-
wise, regarding the objection.

as reviewing officers as

well. That means that if the
project you are interested in is
on your local Ranger District
and the District Ranger is the
responsible official, the Forest
Supervisor or Deputy Forest
Supervisor would be the review-
ing officer. If the Forest Supervi-
sor is the responsible official,
the Regional Forester or Deputy
Regional Forester would be the
reviewing officer.

officer. The address and contact
information and different ways
you can send in your objection
are found in the legal notice
and in the cover letter or email
sent to the public. If the objec-
tion is sent via email the objec-
tor will receive an email con-
firming receipt of the objection.
If you don’t receive an email
verifying your submittal, you
should alert the contact desig-
nated in the notice.




What does the Objection Contain?

he objection must con-
tain the following infor-
mation:

e The objector's name, ad-
dress, and telephone num-
ber, if available;

e Signature or other verifica-
tion of authorship upon
request (a scanned signa-
ture for electronic mail may
be filed with the objection);

e |dentification of the lead
objector, when multiple
names are listed on an
objection. Verification of
the identity of the lead
objector if requested;

e The name of the project
being objected to, and the
name and title of the re-
sponsible official and the
name of the National For-
est(s) and/or Ranger Dis-
trict on which the project is
located.

e A statement of the issues
and/or the parts of project
to which the objection ap-
plies;

® A concise statement ex-
plaining the objection and
suggesting how the pro-
posed plan decision may
be improved. (Note: This
information is very im-
portant because it will help
to set the tone and agenda
for the meeting discus-
sions.) If applicable, the
objector should identify
how the objector believes
that the plan revision is
inconsistent with law, regu-
lation, or policy; and

e A statement that demon-
strates the link between
prior specific written com-
ment attributed to the

objector and the content
of the objection, unless
the objection concerns
an issue that arose after
the opportunities for
formal comment. (Note:
The objection procedure
regulations require this
linkage for issues raised
in your objection.)
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It is important to understand, at this stage, that the incorporation
of documents by reference is not allowed except for the following:

e All or any part of a Federal law or regulation
e Forest Service directives and land management plans

e Documents referenced by the Forest Service in the proposed
project EA or EIS subject to objection

Is there a chance my Objection will be rejected?

here are several ways
your objection might be
set aside and not con-

sidered. The first is you missed
the deadline! Be sure to submit
your objection before the end of
the objection period. Remem-
ber, you only have 45 days for
non-HFRA projects and 30 days
for HFRA projects. The second
is that the project you are inter-
ested in is not subject to the
objection process, such as any
projects being considered un-
der a categorical exclusion. Any
notices to the public will explain
which process the proposed
project falls under, so hopefully
you won’t run into this problem.

Another potential stumbling
block would be if you didn’t
submit timely and specific writ-
ten comments regarding the
project during scoping or anoth-
er designated opportunity for

public comment. There is an
exception to this regarding is-
sues that arose after the oppor-
tunities for comment were over.
If this happened, you must be
able to link your issues with the
new information or you risk
having your objection set aside
because you had not comment-
ed during the project and can-
not prove the connection be-
tween your objection and the
new information.

To avoid these problems, be
sure your other issues in your
objection are based on previ-
ously submitted specific written
comment along with a state-
ment demonstrating the con-
nection between your com-
ments and your objection. And
finally, please make sure you
provide a legible objection, that
your identity is provided, and
you supply enough information

for the reviewing officer to un-
derstand the issues. If not, you
may find your objection has
been set aside.
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“Engaging diverse perspectives and potential

contributions of the American people across

the country early and throughout the

planning process is essential to 21st

Century forest conservation management.”




USD.A Forest Service

Mission : The mission of the USD.A Forest Service is to sustain

the health, diversity, and productivity of the Nation’s forests and

grasslands to meet the needs of present and future generations.

Motto: Caring for the Land and Serving People

USDA Forest Service

Ecosystem Management Coordination
1400 Independence Ave., SW

Washington, DC 20250

Phone: (800) 832-1355

We are on the Web:

http://www.fs.fed.us

The U.S. Department of Agriculture (USDA) prohibits discrimination in all its programs and activities on the basis of race, color, national origin, age, disability, and where applica-
ble, six, marital status, familial status, parental status, religion, sexual orientation, genetic information, political beliefs, reprisal, or because all or part of an individual’s income is

derived from any public assistance program. (Not all prohibited bases apply to all programs.) Persons with disabilities who require alternative means for communication of program
information (Braille, large print, audiotape etc.) should contact USDA’s TARGET Center at (202) 720-2600 (voice and TDD).

To file a complaint of discrimination, write to USDA, Director, Office of Civil Rights, 1400 Independence Avenue, S.W., Washington, DC 20250-9410, or for Forest Service issues
please call, toll free, (866) 632-9992 (voice). TDD users can contact USDA through local relay or the Federal Relay at (800) 877-8339 (TDD) or (866) 377- 8642(relay voice users).
USDA is an equal opportunity provider and employer.

What happens to my objection, once | send it

nce the objection is
received by the review-
ing officer it will be

reviewed to determine if it con-
tains the necessary information
and if the objector commented
on the proposed project or ac-
tivity. The reviewing officer will
confirm receipt of the objection,
and accept, partially accept, or
set aside the objection in writ-
ing.

For non-HFRA project, after the
45-day objection filing period
ends, a 45-day objection review
period will begin. The review
period may be extended up to
30 days at the discretion of the
reviewing officer. If there is a
time extension the reviewing
officer will notify all parties. For
HFRA projects, after the 30-day
objection filing period ends, a
30-day objection review period
will begin with no extension of
the review period.

Prior to a written response by
the reviewing officer, the re-

viewing officer or the objector
may request to meet to discuss
issues raised in your objection
and any potential resolution.
The reviewing officer has the
discretion to determine whether
adequate time remains in the
review period to make a meet-
ing with you practical, the ap-
propriate date, duration, agen-
da, and location for any meet-
ings, and how the meeting(s)
will be conducted to facilitate
the beneficial dialogue, such as
a face to face office meeting,
project site visit, teleconfer-
ence, video conference, etc.

Along with the reviewing officer,
it is expected that the responsi-
ble official will attend any reso-
lution meetings and while these
meetings are not required to be
legally noticed they are open to
the public. The reviewing of-
ficer will, however, determine
whether people, other than
objectors, may actively partici-
pate. If there is more than one
objection, the reviewing officer

in?

may decide to hold a joint meet-
ing with all objectors to help
everyone understand each oth-
er's issues. All parties will be
notified of the meeting time(s),
location(s), and any necessary
conferencing contact infor-
mation.

At the end of the objection re-
viewing period the reviewing
officer may consolidate objec-
tions and issue one response or
may decide to issue a written
response to each objection. The
written response(s) will set forth
the reasons for the response,
but is not required to be a point-
by-point response. It may con-
tain instructions to the respon-
sible official. The written re-
sponse will be the final decision
by the U.S. Department of Agri-
culture on the objections.

Once the reviewing officer has
issued the response to the ob-
jections, and the responsible
official has followed any instruc-
tions contained in the written

.
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Rq What Happens
o Next?

response, the responsible offi-
cial may sign the final ROD or
Decision Notice and implement
the project.




