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egulations from the President's 
Council on Environmental Qual
ity (CEQ) [ 1] associated with the 

National Environmental Policy Act (NEPA) 
of 1969 [2] establish several levels of scrutiny 
whereby a federal agency must assess the en
vironmental effects of its proposed actions. 
Choices include preparing an environmen-

tal impact statement (EIS), an environmen
tal assessment (EA), or the use of an applica
ble categorical exclusion (CE). The most 
elaborate of these, the EIS, is triggered when 
the agency expects there to be "significant 
effects on the human environment" result
ing from whatever action the agency is pro
posing (42 USC Section 4332). An EA is 
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intended to "briefly provide sufficient evi
dence and analysis for determining whether 
to prepare an environmental impact state
ment or a finding of no significant impact" 
or to "aid an agency's compliance with the 
[National Environmental Policy] Act when 
no environmental impact statement is nec
essary" (40 CFR 1508.9). In other words, an 
EA should be produced when it is unclear or 
unlikely that significant environmental im
pacts will occur. A CE refers to a "category 
of actions which do not individually or 
cumulatively have a significant effect on the 
human environment and which have been 
found to have no such effect in procedures 
adopted by a Federal agency in implementa
tion of these regulations (Sec. 1507.3) and 
for which, therefore, neither an environ
mental assessment nor an environmental 
impact statement is required" (40 CFR 
1508.4). If a proposed action falls into a pre
existing category, a CE can be used; other
wise, a choice must be made about whether 
to produce an EA or an EIS. 
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The decision about which document to 
produce is not immaterial, especially to the 
US Forest Service. The US Forest Service 
routinely produces more EISs than any 
other federal agency (with more than i,4 of 
all federal agency EISs completed in the pe
riod from 200 1 to 2007), and, on average, 
completes more annually than all of the 
other major federal land management agen
cies (the Bureau of Land Management, the 
National Park Service, the Fish and Wildlife 
Service, and the Army Corps of Engineers) 
combined (US Environmental Protection 
Agency 2009). EIS development typically 
entails a more rigorous and costly process 
than does EA development (US Forest Ser
vice 2002, Stern and Mortimer 2009). The 
number of staff on US Forest Service inter
disciplinary (IO) teams tasked with EIS pro
duction can be nearly double that of teams 
tasked with EA preparation (Stern et al. 
2009). 

There is a prevailing perception that 
EISs are more defensible in court because 
they require a more thorough level of analy
sis of a broader scope of potential impacts 
(Stern and Mortimer 2009). This may fur
ther increase the number of EISs produced 
by the US Forest Service. Between 2001 and 
2007, the US Forest Service was sued 342 
times under the NEPA, representing 38% of 
all NEPA lawsuits filed against all federal 
agencies in that time period (uS CEQ 
2009). The NEPA was invoked in 68.4% of 
all uS Forest Service land-management 
cases from 1989 to 2002 (Keele et al. 2006), 
and the number of NEPA-based lawsuits 
against the US Forest Service continues to 
increase (Broussard and Whitaker 2009). 
The time required to prepare uS Forest Ser
vice EISs increased significantly between 
1998 and 2006 (deWitt and deWitt 2008). 
Nearly $365 million was spent in perform
ing nearly 6,000 actions required by t..h.e 
NEPA in 2006 in the US Forest Service 
alone (Management Analysis, Inc., 2007). If 
the preparation of an EIS is indeed both a 
time-consuming and costly undertaking for 
the agency, it is important to understand 
what is triggering the perceived need for that 
level of analysis. 

The decision to proceed with an EIS 
hinges on the anticipated presence of sig
nificant environmental impacts (40 CFR 
1501.4 and 1502.3; 42 USC 4332[c]). It is 
this statutory (NEPA, Section 102) and reg
ulatory (40 CFR 1501) emphasis on envi
ronmental impacts that sets the stage for this 
research. Based on these legal criteria, we 

should expect that anticipated project im
pacts to the physical environment and to the 
natural resources the agencies manage would 
be the primary factors in whether agencies 
decide to prepare an E1S. 

The CEQ (40 CFR 1508. 14) and the 
US Forest Service NEPA training materials 
(US Forest Service 2007a) are unambiguous 
in explaining that social or economic factors 
alone do not necessitate the preparation of 
an EIS [3J. Although agency personnel have 
been trained that the degree of controversy 
related to a project can affect the finding of 
significance, it is controversy over the envi
ronmental impacts of the proposal, not con
troversy over the proposal itself that are con
sidered relevarlt (US Forest Service 2007a). 
Tabb ( 1997, p. 192) notes that "substantial 
uncertainty remains . . .  in determining the 
quality or quantity of opposition to a major 
federal action that would be sufficiently sub
stantial to affect agency duties under 
NEPA." This lingering uncertainty in dis
cerning between objective (or substantive) 
and subjective (or normative) project objec
tions may be setting the stage for the manner 
in which the decision to proceed with an £IS 
is being perceived. 

The explanation may lie in the nature of 
the risks the US Forest Service faces. The 
NEP A has, in a very specific way, exerted 
new pressures on federal agencies-particu
iarly with the use of litigation to empower 
the public in influencing the outcome of 
agency decisions. Friesema and Culhane 
( 1976) note that the development of an EIS 
is fundamentally adversarial, and not a sci
entific, rational decisionmaking exercise. 
Within this adversarial context, the US For
est Service faces two types of risks that 
agency personnel must manage-resource 
risk and process risk (MacGregor and See
sholtz 2008). Resource risk-risk to all the 
national forest-related resources and services 
that the agency is accountable for-is at the 
core of the NEPA's procedural require
ments. The NEP A provides the process 
whereby the agency can systematically assess 
the ecological risks that its proposed projects 
pose to the environment, choose alternatives 
that may mitigate for those risks, and dis
close that reasoning process to its publics. 
Process risk is more internally realized by 
agency personnel. This form of risk threat
ens the completion of the agency's projects, 
the ability to meet its deadlines and outputs, 
and the future availability of budgets and 
staffing. Process risk is produced primarily 
by public opposition and objections. Com-
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pounding this form of risk is "uncertainty 
about uncertainty" (Einhorn and Hogarth 
1986, p. 227) throughout the US Forest Ser
vice NEPA process, including 

Uncertainty about the social acceptability of 
ecological impacts. 

Uncertainty about whether litigation will 
follow a particular decision. 

Uncertainty about the outcome of judicial 
review. 

Uncertainty whether an EIS is more legally 
robust than an EA. 

The choice between a less intensive 
form of analysis- or EA-and an EIS may 
not only reflect the legal requirements to 
choose the more thorough NEP A review un
der certain environmental circumstances; it 
may also represent a means whereby risks 
perceived by US Forest Service personnel 
can be mitigated, or at least managed. This 
article presents the results of several related 
empirical studies describing how federal 
land-management agency personnel-spe
cifically those within the US Forest Ser
vice-make choices between completing an 
EA or an EIS based on their perceptions of 
how NEPA documentation might act as a 
risk management tool. It also evaluates these 
choices by assessing judicial outcomes asso
ciated with US Forest Service NEPA pro
cesses. 

This article is an amalgam of three re
lated research efforts, each with its o" ... n 

methodological approach. The first was a 
qualitative pilot study relying on primary 
environmental document analysis and sub
sequent in-depth personal interviews with 
25 respondents in the US Forest Service 
(n = 8), the National Park Service (n = 6), 
the Bureau of Land Management (n = 9); 
and the US Army Corps of Engineers (n = 

2) in the winter of 2006-2007. The pilot 
interviewees included the chief NEPA com
pliance officers of each agency as well as de
cisionmakers, ID team leaders, and NEP A 
coordinators associated with nine specific 
NEP A projects whose records of decision 
were all issued between 2003 and 2007. The 
interviews were developed following a de
tailed literature review and archival analysis 
of project-specific documents. The sample 
of projects was selected to include traditional 
active management or resource extraction 
and development projects, recreation-re
lated projects, and restoration/fire manage
ment projects. One focus of the interviews 



was to ascertain what factors were perceived 
to influence decisions to prepare an EIS 
rather than an EA. Interviews were tran
scribed and qualitatively analyzed, with an 
emphasis on discovering themes among in
terviewees that could inform the design of 
the second study (Stern and Mortimer 
2009). 

On Mar. 20, 2008 an invitation to par
ticipate in an online survey was sent to all 
identifiable ID team leaders of recreation
related NEP A processes within the US For
est Service involving the issuance of an EA or 
EIS between December 2005 and March 
2008. We selected national forest recre
ation-related processes for a variety of rea
sons. Unmanaged recreational use was iden
tified by former Chief of the US Forest 
Service Dale Bosworth as one of the four 
primary threats facing the national forests 
(Bosworth 2003), and the US Forest Service 
has emphasized outdoor recreation as one of 
its strategic goals for 2007-2012 (US Forest 
Service 2007b). Furthermore, the agency's 
travel management administrative rule of 
2005 required all 155 national forests to des
ignate motorized recreation routes likely en
tailing NEP A documentation at some level. 
Recreation-related NEPA processes typi
cally involve diverse and competing stake
holders, fragile resources, and a wide variety 
of required analyses. As such, these projects 
typifY the complexities of many other types 
of projects involving multiple stakeholders 
and are squarely within the dominant para
digm of multiple uses of the national forests. 

Our initial sample of US Forest Service 
employees for the survey was drawn using 
keyword searches in the Planning, Appeals, 
and Litigation System (PALS) database 
managed by the US Forest Service. The 
PALS database includes a list of current and 
completed projects undergoing environ
mental analysis through the NEP A process. 
We queried the database using the following 
keywords: travel management, motorized, 
OHV (off-highway vehicle), ATV (all
terrain vehicle), and access. For the search 
term, "access," only projects classified as 
"roads management" or "recreation man
agement" projects in the database were con
sidered for inclusion in the sample. We elim
inated overlapping entries and further 
restricted the salnple to include only those 
explicitly involving recreation. The database 
search resulted in 46 projects ( 10 com
pleted) leading to the development of an £IS 
and 121 projects (73 completed) leading to 
the development of an EA. Projects ranged 

spatially from specific sites or trail networks 
to travel management plans for entire dis
tricts, national forests, or multiple forests 
within a region. We were able to find current 
contact information for the ID team leaders 
on 142 projects: 103 EAs (62 completed) 
and 39 EISs (8 completed). We conducted 
the online survey in 2008, and all respon
dents were asked to choose the most impor
tant reasons for selecting the level of NEPA 
documentation for their particular projects 
(Stern et al. 2009) 

The third study analyzed all federal 
court cases filed from Jan. 1, 1989 to Dec. 
3 1, 2006, in which the US Forest Service 
was a defendant in a lawsuit challenging a 
"land-management" decision. Land-man
agement cases "included all cases in which 
the plaintiff: 1) argued that a Forest Service 
decision affecting the use, classification, or 
allocation of a resource violated the law, and 
2) sought a court order directing the Forest 
Service to change its management decision" 
(Keele et al. 2006, p. 197). We expanded a 
database compiled by Keele et al. (2006) 
(which included lan.d-management cases 
filed from 1989 to 2002) to contain cases 
filed up until Dec. 3 1, 2006, and completed 
by Dec. 31, 2008. We used Keele et al.'s 
(2006) three-step crosschecking method to 
locate cases, obtain case documents, and 
read and code case documents to determine 
case characteristics (including type of man
agement activity) and the case outcome. 
For this research, we limited our analysis to 
cases where the plaintiff(s) alleged the US 
Forest Service violated the NEPA and the 
case ended between Jan. 1, 1998 and Dec. 
3 1, 2008. We chose this lO-year period to 
facilitate comparisons with the other two 
research efforts. We coded cases' final out
comes into seven mutually exclusive catego
ries. Because we wanted to focus on cases 
where judges decided on the validity of the 
plaintiffs NEPA claim (rather than cases 
that were settled or withdrawn or judicially 
dismissed for other reasons), we limited our 
analysis to cases with two outcomes: US For
est Service loss or US Forest Service win. 

o US Forest Service loss. We coded a 
case as a US Forest Service "loss" if the US 
Forest Service lost the final outcome of the 
case and the judge(s) decided the US Forest 
Service violated the NEP A. 

• US Forest Service win. We coded a 
case as a US Forest Service "win" if the US 
Forest Service won the final outcome of the 
case and the judge(s) decided the US Forest 
Service did not violate the NEP A. 

The reasons for preparing an EIS ex

pressed during our pilot interviews were in 

many cases not clearly related to the envi

ronmental focus of the NEP A and its imple

menting regulations. The interviewees pre

sented several themes for preferring an EIS 
over an EA that went beyond the consider
ations outlined in the CEQ regulations: [4J 

• The threat of litigation and the ability 
to withstand legal challenges: 

Our solicitors push us to, they would much 
prefer us to do an EIS because it's easier to 
defend in court. 

The decision with sometimes doing an EIS 
is whether it's going to litigation or not ... 

• The desire or ability to incur or dem
onstrate significant environmental impacts 
on the landscape with an E1S: 

If you really want me to have an EIS, then 
1'm going to go for the gusto and have some 
significant impacts. 

We had no idea what the outcome was go
ing to be, hut with an EI5 you can have a 
significant effect. And we wanted to have a 
significant effect on the landscape. 

• The level of public controversy: 

If you have more than a 3 0 %  suspicion t.�at 
if you try to go the EA route someone is 
going to stop you or threaten to sue you, 
you're better to ... put your Notice of In
tent out, circulate a draft EI5. 

Because we found that agency person
nel were concerned with several factors un
related to the environmental purposes of 
NEPA-e.g., the threat of litigation against 
the project as an EIS trigger was mentioned 
across all four agencies (Stern and Mortimer 
2009)-we prepared specific questions as 
part of the subsequent survey to better un
derstand the range of factors that might be 
influencing the decisions to undertake an 
E1S. 

One-hundred six ID team leaders of 
recreation-related NEPA processes com
pleted the online survey, representing a 
75% response rate. All nine regions within 
the national forest system were represented 
in the sample (Table 1). Participants were 
asked to rate the degree of importance on a 
1-7 scale with two anchors ( 1  = not impor
tant; 7 = vety important) of a number of 
potential reasons for selecting the level of 
NEP A documentation related to their 
projects (Table 2). They were also asked to 
rank the three most important reasons in 
making that choice (Table 3). Nearly three
quarters (72%) of the EIS respondents 
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Table 1. Survey response description. 

EIS EA 
Characteristic n = 3 9  n = 67 

Project status 
Completed 7 4 5  

In progress 28 20 

On hold 1 2 

Cancelled 3 0 

1D teams 
Average number of members 15.2 8.7 

Range of number of members 5-3 5 3-18 

US Forest Service regions· 
Region 1 4 11 

Region 2 7 7 

Region 3 2 5 

Region 4 9 16 

Region 5 10 3 

Region 6 2 9 

Region 8 2 6 

Region 9 2 6 

Region 10 4 

""There is no region 7. 

ranked degree of public interestlcontroversy 
among the three most important reasons for 
choosing to prepare an EIS, and nearly one
half (49%) listed the likelihood of litigation 
and appeals in the top three. Slightly less 
than one-third (31 %) ranked likely environ
mental impacts as the most important reason 
for deciding the level of NEPA documenta
tion. The mean degree of importance of 
likely environmental impacts was particularly 
low for respondents that completed EISs 
(8th out of 12), trailing various social con
cerns, including degree of public interestlcon
troverS), likelihood of litigation or appeals, 
public use of the project area, political atten
tion, desire for stakeholder input, and likely 
socioeconomic impacts. 

We ran an exploratory factor analysis 
(principal components extraction with Vari
max rotation) on the reasons for selecting an 
EA or EIS to determine whether certain rea
sons reflected an underlying latent explana
tion for ID team leaders' document deci
sions (Table 4). The Kaiser-Meyer-Olkin 
Measure of Sampling Adequacy was 0.744, 
indicating an adequate distribution of values 
for conducting the factor analysis (George 
and Mallery 2003). The Bartlett Test of 
Sphericity, which tests a null hypothesis that 
an identity matrix is yielded in the analysis 
(George and Mallery 2003) also indicated 
the data set was appropriate for this analyti
cal technique (chi-square statistic, 0.457; 
df = 66; P = 0.000). Three components 
explained 6 1.9% of the variance in the sam
ple. We further tested the strength of the 
grouping of variables through reliability 
analyses using Cronbach's 0:. Three group-

Table 2. Mean degree of importance in selecting level of documentation. 

Reason EIS EA Combined 

Degree of public interest (or controversy) 6.23" 4.80 5.3 3 
Degree of public use of project area 5.3 9 5.12 5.22 
Likely environmental impacts 4.82 5.0 1 4.94 

Likelihood of lirigation or appeals 6.11<Z 4.0 2 4.78 
Likely geographic! spatial extent of the project 5.18 4.4 3 4.71 
Desire for stakeholder input 5.29b 4.3 5 4.69 
Likely socioeconomic impacts 4.89 4.29 4.5 1 
Degree of political attention 5.3 44 3.77 4.3 5 
Past experience with a similar project 3.92 3.98 3.96 

established precedence 
Decision came down from superiors 4.3 4 3.5 1 3.82 
Likely cultural impacts 3.97 3.4 9 3.67 
Likely cost of the project 3.63" 2.62 2.99 

a Significant difference berween EIS a.11.d EA projects (P < D.OOI). 
b Significant diJference between EIS and EA projects (P < 0.0 I). 

Table 3. Most important reasons cited for level of documentation. 

Reason 

Degree of public interest (or controversy) 
Likely environmental impacts 
Likelihood of litigation or appeals 
Degree of public use of project area 
Likely socioeconomic impacrs 
Likely geographic! spatial extent of the project 
Degree of political attention 
Decision came down from superiors 
Desire for stakeholder input 
Past experience with a similar project 

established precedence 
Likely cultural impacts 
Likely cost of the project 

EIS EA Combined 

............... (%) ...... . ....... . 
72 54 60 
3 1  60 4 9  
4 9  19 3 0  

8 % � 
21 21 21 
21 19 20 
3 1  7 16 
18 13 15 
13 16 15 
13 10 11 

3 
5 

15 

3 
10 

4 

Table 4. factor loadings from exploratory factor analysis (principol components 
extraction with Vorimax rotation) on reasons for selecting level of documentation. 

Component (% of variance) 

Reasons for selecting an EIS or E.!\, 
(5-point scale items) 

E xternal pressure 
(3 3.5 %) 

Impacts 
(18.2%) 

Institutional norms 
(l0.2%) 

1. Degree of public interest (or controversy) 
2. Degree of political attention 
3. Likelihood of litigation or appeals 
4. Desire for stakeholder input 
5. Degree of public use of project area 
6. Likely cost of the project 
7. Likely environmental impacts 
8. Likely socioeconomic impacts 
9. Likely cultural impacts 

10. Likely geographic/spatial extent of the 
project 

11. Past experience with a similar project 
established precedence 

12. Decision carne down from superiors 

Values in bold reflect the three latent constrict groupings. 

ings of variables emerged reflecting three la
tent constructs: external pressure, impacts, 
and institutional norms. Items 1-5 in Table 
4 were categorized as reflecting "external 
pressure" on the documentation decision 
(0: = 0.852). Item 6 (likely cost of the 

0.892 
0.849 
0.817 
0.666 
0.597 
0.55 9 

-0.183 
0.278 

-0.0 3 3  

0.25 9 

0.0 25 

0.3 0 3 

-0.0 0 3  

-0.0 60 
0.0 20 
0.0 81 

0.215 

0.3 96 
0.812 
0.711 
0.833 
0.557 

0.Q70 

0.0 0 2  

0.0 71 

0.0 0 5  
0.10 7 
0.4 15 

0.23 5 
0.0 61 

0.14 6 

-0.24 9 
0.0 0 2  

0.213 

0.887 

0.556 

project) was not included in the category be
cause of its cross-loading with the second 
component (impacts), indicating that it 
conceptually bridges two categories. More
over, its removal had little impact on Cron
bach's 0: for component 1 (0.02). 
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Table 5. Percentages of respondents selecting items categorized as external pressures, impacts, and institutional norms as one of their 
lop three reasons for selecting their level of documentation. 

Reasons 

E xternal pressures 
Impacts 
Institutional norms 

At least one item 
from category 

79.2% 

66.0 0/0 

25.5% 

Items 7-10 in Table 4 were categorized 
as impacts (a = 0.73 1). Despite the fact that 
CEQ regulations suggest that only the pos
sible significant environmental impacts 
should trigger an EIS, likely socioeconomic 
and cultural impaCts explained a similar 
proportion of the variance as likely environ
mental impacts. Items 1 1  and 12 were 
grouped together based on the exploratory 
factor analysis and on face validity, reflecting 
institutional norms. Although C ronbach's a 
is below 0.5 for the combination of the two 
terms, our intention was not to use the items 
to create a scale for further analysis, but 
rather to group the items for ease of inter
pretation. Based on the factor analysis and 
the theoretical construct the items clearly re
flect, the grouping has considerable face va
lidity. 

Table 5 shows the breakdown of how 
often respondents selected items from each 
category as one of their top three reasons 
for selecting their level of documentation. 

External pressures were the most dominant 
reasons cited, followed by impacts. The 
most common combination of categories in
volved both external pressures and impacts 
as reasons for the level of documentation. 

Finally, we analyzed the outcomes of 
NEPA cases to investigate the seemingly per
vasive perception that an EIS better serves 
the US Forest Service once litigation begins. 
The data suggest that in projeCts closely re
lated to the subject of this study-those in
volving recreation and roads management
EAs are no less successfully defended than 
EISs (Table 6). These results imply that 
claims of the relative defensibility of an EIS 
in court may be misplaced, or at least based 
on an incomplete picture of the US Forest 
Service litigation landscape. It also implies 
that choosing an EIS as a risk mitigation 
measure with this type of forest manage
ment project may also be ineffective. 

Discussion 
Our results suggest that external social 

pressures associated with process risk tend to 

Percentage selecting reason in top three 

Single category 
ONLY 

28.3 % 

14 .2% 

3 .8% 

AND external 
pressures 

4 8.1 % 

18.9% 

Table 6. Number of US Forest Service 
NEPA land-management road and 
recreation-related cases initiated between 
1989 and 2006 (and ending between 
1998 and 2008) and final case outcomes, 
by type of NEPA claim. 

Type of NE PA claim US Forest US Forest 
against the agency Service wins Service losses 

Inadequate EIS 7 (64 %) 4 (3 6%) 

Inadequate EAlFONSI 7 (78%) 2 (22%) 

Total 14 (70 %) 6 (3 0 %) 

Note: The term "inadequate" used here implies an alleged de
fea within the document type. such as insufficient cumulative 
effects analysis. It does not include claims that an EA was the 
inappropriate level of analysis and that an EIS should have been 
conducted. 
FONSI, finding of no significant impact. 

dominate the decisions of US Forest Service 
personnel regarding whether to prepare an 
EAor an EIS on travel management-related 
projects. Instead, that decision appears to be 
more motivated by agency concerns over the 
public's perceptions and reactions to the 
proposed actions than by the discrete envi
ronmental effects of what the agency is con
sidering on the ground. Less than one-third 
ofEIS of respondents included "likely envi
ronmental impacts" in their top three rea
sons for selecting their level of analysis. This 
raises questions as to how the NEPA is being 
interpreted and implemented by the US 
Forest Service, and why external social pres
sures play such a dominant role in NEPA 
documentation. 

The results differed in some regards 
among respondents on EA projects. Al
though still ranking external pressures quite 
highly, likely environmental impacts were 
listed as a relatively more important reason 
for these respondents than for those con
ducting an EIS. The observed differences 
among EIS and EA respondents appear to 
reflect differences in the documentation 
thought process. For the EIS group, the sa
lient question may be, "Why must we pre
pare an EIS?" whereas for the EA group the 
pertinent question may instead be, "What 

AND impacts 

13 .2% 

AND external pressures 
AND impacts 

9.4 % 

must be considered to avoid the need to pre
pare an EIS?" In the former, all the external 
pressures the data depict play a dominant 
role in answering that question. In the latter, 
if the agency can confidently claim a finding 
of no significant impacts-particularly im
pacts to the physical environment-then the 
decision about which document to produce 
is made clearer. 

As a starting point, we recognize that 
strategies to manage for resource risks and 
process risks differ. Resource risks associated 
with any particular project might be ad
dressed through the exercise of professional 
natural resource management skill and dis
cretion in the design of the project to miti
gate any significant environmental impacts. 
Although there have been attempts to define 
resource or ecological risk management 
(O'Laughlin 2005), process risk manage
ment remains more elusive. If the social con
flicts and risks routinely outweigh the eco
logical risks of a project (Borchers 2005), 
and if the social acceptability of decisions is 
closely intertwined with the analyses and de
cision processes the agency uses (Kakoyannis 
et al. 2001), it is not surprising that the US 
Forest Service chooses to complete an EIS in 
instances of high process risk-independent 
of expected environmental impacts. Herein, 
however, lies a paradox. Social impacts alone 
are not legally sufficient to trigger the prep
aration of an EIS, and the analytical quality 
of an EIS clearly is judged on its ability to 
accurately portray and mitigate environ
mental effects (Tzoumis 2007). However, in 
our studies the most commonly cited rea
sons for choosing to prepare an EIS revolve 
instead around social pressures. 

One potential implication of this phe
nomenon may be a tendency for US Forest 
Service personnel to become increasingly 
procedurally rational-focusing on the 
quality of the NEPA process, rather than 
tending to be substantively rational-focus
ing on the quality of the NEPA outcome and 
decision (Borchers 2005). In such cases, the 
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Table 7. Number of US Forest Service 
NEPA land-management cases initiated 
between 1989 and 2006 (and ending 
between 1998 and 2008) and final case 
outcomes, by type of NEPA claim. 

Type of NE PA claim 
against the agency 

Inadequate EIS 
Inadequate E AlFONSI 
Total 

US Forest 
Service wins 

51 (55%) 

62 (67%) 

113 (61.1 %) 

US Forest 
Service losses 

4 2  (4 5%) 

3 0  (3 3 %) 
72 (3 8.9%) 

Note: The term "inadeqt:.ate" used here implies an alleged de
fect within L�e document type, such as insufficient cumulative 
effects analysis. It does not include claims '-"at an EA was the 
inappropriate ievel of analysis and that an EIS should have been 
conducted. 
FONS!, findin.g of no signi.'i.cant impact. 

forest can indeed become lost for the trees, 
and the underlying purpose of the NEP A
to generate more environmentally sound 
decisions-may be obscured. A second and 
more operational concern is a kind of exces
sive risk aversion (Maguire and Albright 
2005) or preference for rhe EIS in "risky" 
sociopolitical simations. Any assessment of 
risk particular to litigation and the NEPA 
process is inherently subjective and uncer
tain. For example, our findings contradict 
the prevailing wisdom among agency re
spondents that an EIS is more legally robust 
than an EA and, rherefore, preferred when 
litigation over a project is expected. Al
though we focused specifically on travel 
management projects, data suggest that at a 
broader scale the pattern of document de
fensibility is similar (Table 7). As such, each 
of these behaviors may be contributing to 
the well-accepted notion that the agency's 
resource management obligations have been 
compromised by excessive an.d unnecessary 
analysis (US Forest Service 2002) in efforts 
to strengthen certain areas of the NEP A doc
ument and the administrative record. 

If what we are detecting among US For
est Service personnel is pervasive in other 
project types-an elevated focus on process 
risk-then it begs certain questions. What 
underlying factors might be driving the US 
Forest Service's procedural risk aversion? Is 
it merely the relatively high levels of public 
and interest group scrutiny and the ever 
present litigation the agency faces? Has the 
environmental impact process mandated by 
the NEPA become more of an informal so
cial assessment than an analysis of the phys
ical environment? There ate clearly tradeoffs 

between ma.lcing the most appropriate eco
logical risk assessment and basing rhe analyt
ical approach on process risk assessment as
sociated with external social pressures. On 
the one han.d, process risk associated with 
the NEPA has generally worked to diversifY 
the expertise on US Forest Service planning 
teams, expand the analyses undertaken, and 
enhance the transparency of decisionmaking 
(Ackerman 1990, C ulhane 1990). The COll
sideration of process risk early in project de
velopment is likely to shape the outcome of 
rhe proposal with high-risk projects, both 
from an environmental and a social accep
tance perspective, being rejected or revisited 
to improve acceptance or environmental im
pacts (MacGregor all.d Seesholtz 2008). On 
rhe other hand, excessive analyses have de
layed critical decisions and commonly pro
duce unintelligible documents of little use
fulness to any audience, which may often 
obfuscate rather than disclose or clarifY 
agency decisionmaking processes (Sullivan 
et al. 1996, US Forest Service 2002, Stern 
and Mortimer 2009). OUf study suggests 
that a more detailed understanding of how 
ecological risks and social risks influence 
agency environmental analyses could further 
illustrate the extent to which process risk 
aversion influences the achievement of the 
intents of the NEP A and agency objectives 
concerning land management. 

Endnotes 
[1] The 40 CFR 1500-1508. 
[2J The 42 USC Sections 321-4347. 
[3] "Human environment" shall be interpreted 

comprehensively to include the natural and 
physical environment and the relationship of 
people with that environment. (See me defi
nition of "effects" [Section 1508.8].) This 
means that economic or social effects are not 
intended by themselves to require prepara
tion of an E1S. When an EIS is prepared and 
economic or social and natural or physical 
environmental effects are interrelated, then 
the EIS will discuss all these effects on the 
"human environment." 40 CFR 1508.14 -
definition of "human environment." 

[4] Although quotes here came from multiple 
agencies in this study (selected for succinct
ness and clarity) we deserve each of these 
same reasons within the Forest Service. 
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