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continue to be administered according to the provisions contained in the authorizing 
legislation as summarized in the following table:

Act of 1866 Act of 1891 Act of 1895 Act of 1901 Act of 1905 
Recipient Owners of water 

right 
Companies & 
"districts" 

Citizens or 
Assoc. who 
mine/tmbr 

Citizens, 
Assoc., or Corp. 

Citizens & 
Corp. 

Uses General 
commericial 
uses 

Irrigation & 
Drainage * 

Mining & 
Timbering * 

General water 
uses 

Municipal & 
mining 

Area Actual occupied 
or used 

Actual +50 
marginal 

Actual +50" 
marginal 

Actual +50" 
marginal 

Actual +50" 
marginal 

Type of 
Document 

None, A factual 
question 

Filing of Plat 
Approval *** 

Easement Easement Easement 

Term Permanent ++ Permenent ++ Regs to be 
written ** 

50 years (1912 
regs) 

Duration of 
use 

Other 
Provisions 

Liable for 
damages A 
Grant 

Bonding opt. 
Supplemented 
Act of 1866 
requirements 

Permissive by 
Secy. 

Permissive A Grant 

Notes:
* Act of 1898 supplemented Acts of 1895 and 1891 to add purposes of a public 

nature, and purposes of water transportation and  domestic and power use, as 
subsidiary to irrigation or drainage.

** Act of 1897 required Sec. of Interior to make regulations for the protection of 
the public forests and forest res.

*** Approval provided by acknowledgement on plat & providing stips.

++ Until abandoned or relinquished.
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 The right of way through the public lands and reservations of the United 
States is hereby granted to any canal ditch company, irrigation or drainage 
district formed for the purpose of irrigation or drainage, and duly organized 
under the laws of any State or Territory, and which shall have filed, or may 
hereafter file, with the Secretary of the Interior a copy of its articles of 
incorporation or, if not a private corporation, a copy of the law under which 
the same is formed and due proof of its organization under the same, to the 
extent of the ground occupied by the water of any reservoir and of any canals 
and laterals and fifty feet on each side of the marginal limits thereof, and, upon 
presentation of satisfactory showing by the applicant, such additional right of 
way as the Secretary of the Interior may deem necessary for the proper 
operation and maintenance of said reservoirs, canals, and laterals; also, the 
right to take from the public lands adjacent to the line of the canal or ditch, 
material, earth, and stone necessary for the construction of such canal or 
ditch:  Provided, That no such right of way shall be so located as to interfere 
with the proper occupation by the Government of any such reservation, and all 
maps of location shall be subject to the approval of the department of the 
Government having jurisdiction of such reservation; and the privilege herein 
granted shall not be construed to interfere with the control of water for 
irrigation and other purposes under authority of the respective States or 
Territories.   

947. Map; damages to settlers:

 Any canal or ditch company desiring to secure the benefits of sections 946-
949 of this title shall, within twelve months after the location of ten miles of its 
canal, if the same be upon surveyed lands, and if upon unsurveyed lands, 
within twelve months after the survey thereof by the United States, file with 
the officer, as the Secretary of the Interior may designate, of the land office for 
the district where such land is located a map of its canal or ditch and reservoir; 
and upon the approval thereof by the Secretary of the Interior the same shall 
be noted upon the plats in said office, and thereafter all such lands over which 
such rights of way shall pass shall be disposed of subject to such right of way.  
Whenever any person or corporation, in the construction of any canal, ditch, or 
reservoir, injures or damages the possession of any settler on the public 
domain, the party committing such injury or damage shall be liable to the 
party injured for such injury or damage. 

948. Application to existing and future canals:

 The provisions of sections 946-949 of this title shall apply to all canals, 
ditches, or reservoirs, heretofore or hereafter constructed, whether 
constructed by corporations, individuals, or association of individuals, on the 
filing of the certificates and maps therein provided for.  If such ditch, canal, or 
reservoir has been or shall be constructed by an individual or association of 
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individuals, it shall be sufficient for such individual or association of 
individuals to file with the Secretary of the Interior, and with the officer, as the 
Secretary of the Interior may designate, of the land office where said land is 
located, a map of the line of such canal, ditch, or reservoir, as in case of a 
corporation, with the name of the individual owner or owners thereof, 
together with the articles of association, if any there be.  Plats filed before 
March 3, 1891, shall have the benefits of sections 946-949 of this title, from 
the date of their filing, as though filed thereunder:  Provided, That if any 
section of said canal or ditch shall not be completed within five years after the 
location of said section, the rights therein granted shall be forfeited as to any 
uncompleted section of said canal, ditch, or reservoir, to the extent that the 
same is not completed at the date of the forfeiture.   

949. Use for canal or ditch only:

 Nothing in sections 946-949 of this title shall authorize such canal or ditch 
company to occupy such right of way except for the purpose of said canal or 
ditch, and then only so far as may be necessary for the construction, 
maintenance, and care of said canal or ditch.   

951. Right-of-way for water transportation, domestic purposes, or
development of power:

 Rights of way for ditches, canals, or reservoirs heretofore or hereafter 
approved under the provisions of sections 946-949 of this title may be used 
for purposes of a public nature; and said rights of way may be used for 
purposes of water transportation, for domestic purposes, or for the 
development of power, as subsidiary to the main purpose of irrigation or 
drainage.  
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under such rules and regulations as may be prescribed by the Secretary of the 
Interior, and subject to the laws of the State or Territory in which said forests 
are respectively situated. 
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The Department understands the desire of the Subcom-
mittee to avoid amendments now, considering the lack of time remaining in 
the session.  We acknowledge that further amendments, carefully drawn and 
considered, would be appropriate to cure these situations.  The end use of 
water off the Federal lands, as it may change over time, casts no greater 
burden on the Federal property to carry the water to its place of use.  The 
Department contemplates administrative procedures under H.R. 2921 which 
obviate much of this concern, particularly a procedure whereby easements 
allowed by H.R. 2921 may be automatically converted for permits under 
FLPMA.  The Department will work with your committee and other concerned 
persons to develop and  support appropriate administrative action or 
statutory amendments for the consideration of Congress in a future session.  In 
that way, relief from uncertainty can now be provided for certain irrigators 
and stockmen without creating unintended implications for other water users.  
In a succeeding Congress the full, necessary consideration of the scope of the 
amendments can be achieved.  The Department reemphasizes that H.R. 2921 
does not create any implication attributable to any pre-existing rights of way, 
the owners of which may elect not to avail themselves of the benefits of H.R. 
2921.

Second, concerns were expressed at the hearing that the Department of 
Agriculture, under the jurisdictional authority proposed to be transferred to it 
as part of H.R. 2921, contemplates asserting forfeitures against those holders 
of rights of way issued pursuant to the Act of March 3, 1891 (26 Stat. 1095) as 
amended by the Act of May 11, 1898 (30 Stat. 404), whose end use of water off 
the public lands is no longer for the primary purpose of irrigation.

Third, concerns were expressed that rights of way previously granted by the 
Act of February 15, 1901 
(31 Stat. 790), and the Act of February 1, 1905 
(33 Stat. 628), will not be administered by the Department of Agriculture in 
accordance with the settled procedures and laws that have developed over the 
past 85 years during which the administration of such rights of way have been 
subject to the jurisdiction of the Department of the Interior.  To resolve these 
concerns, amendments to H.R. 2921 were suggested which would preclude 
administrative changes to the detriment of holders of pre-FLPMA rights of 
way.

For reasons which follow, the Department does not believe that such 
amendments are now appropriate or required.  The construction placed on the 
Act of 1891, as amended, by the Department for the rights of way it will 
administer does not prejudice or diminish the rights of grantees thereunder.  
We do not assert that the end-use of water, which may change from irrigation 
to municipal or other beneficial uses recognized under State law, in and of 
itself occasions a forfeiture of such rights of way.
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The Department is fully aware of the decision of the United States Court of 
Appeals in City and County of Denver v. Bergland, 695 F.2d 465 (1982).  
Concern has been expressed that with its acquisition of administra-
tive jurisdiction, the Department will diminish the entitlements of rights of 
way holders under existing grants. 

The Department disavows any such intention.  The Department will be careful 
to avoid any action that will reduce the rights conferred under pre-FLPMA 
grants, and will process pending application for amendment and other 
pending administrative matters in accordance with the applicable regulations, 
policies, and procedures of the Department of the Interior.

The Department must of course maintain its authority to assure that holders of 
rights of way on Federal Lands use those lands in sound ways.  However, we 
do not assert that pre-FLPMA rights of way for water conveyance and storage 
systems must be subjected to a repermitting process.  The Department 
recognizes that long-standing uses ought not be diminished by insignificant 
defects in survey or description made many years ago, or a change in the end 
use of the water off the Federal lands.

We hope that this letter has adequately clarified the Department of 
Agriculture's position on concerns that have been raised related to H.R. 2921.

Sincerely,
/s/Douglas W. MacCleery
Douglas W. MacCleery
Deputy Assistant Secretary for
Natural Resources and Environment
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